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APPLICATION FOR PERMISSION TO FILE AMICUS CURIAE BRIEF 

Pursuant to California Rule of Court 8.200, subdivision (c), Consumer 

Watchdog respectfully requests permission to file the accompanying amicus 

brief in support of Petitioners and Appellants Adamma Ison, Denise Griffin, 

and Elinor Dekoven.  

Counsel for amicus curiae is well acquainted with the statutes and case 

law that are at issue in the matter. The proposed brief is intended to assist 

the Court by addressing critical issues concerning the construction of 

Proposition 103’s provisions, as well as their interplay with pre-existing 

provisions of the Insurance Code that were retained by the Proposition 103 

voters.  

The Court’s decision in this case will determine the civil rights of 

millions of Californians who for any reason may be unmarried and who 

purchase automobile coverage, which is required by law. But the impact may 

be even broader: the decision has the potential to impact the interpretation 

and enforcement of critical protections of insurance reform Proposition 103. 

STATEMENT OF INTEREST OF THE AMICUS CURIAE 

Amicus Curiae Consumer Watchdog is a non-profit, non-partisan 

charitable citizen organization incorporated in California in 1985. A core 

mission of the organization is to defend the consumer protection provisions of 

Proposition 103, the insurance reform initiative approved by California voters 

on November 8, 1988, and to protect Californians from unfair and abusive 

insurance rates and practices through enforcement of that measure.  

The undersigned is the author of Proposition 103 and the founder of 

Consumer Watchdog. 
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Consumer Watchdog’s attorneys have participated in nearly every 

landmark case concerning Proposition 103’s constitutionality and scope.1 The 

organization has appeared as a party, counsel, or as amicus curiae, in dozens 

of court cases and over 150 administrative rulemakings, rate matters, and 

non-compliance actions before the California Department of Insurance to 

defend and enforce the provisions of Proposition 103.2  

Two issues in this litigation are of vital interest to Consumer Watchdog 

and to California’s insurance policyholders, consumers and voters. 

First, whether the voters, when they enacted Proposition 103, 

authorized the Insurance Commissioner to disregard California’s civil rights 

laws—which they expressly made applicable to the insurance 

 
1 See, e.g., Calfarm Ins. Co. v. Deukmejian (1989) 48 Cal.3d 805 [upholding 
Proposition 103]; 20th Century Ins. Co. v. Garamendi (1994) 8 Cal.4th 216 
[upholding regulations implementing Proposition 103]; Amwest Surety Ins. 
Co. v. Wilson (1995) 11 Cal.4th 1243; Proposition 103 Enforcement Project v. 
Quackenbush (1998) 64 Cal.App.4th 1473; Spanish Speaking Citizens’ 
Foundation v. Low (2000) 85 Cal.App.4th 1179; State Farm Mutual 
Automobile Ins. Co. v. Garamendi (2004) 32 Cal.4th 1029; The Foundation for 
Taxpayer and Consumer Rights v. Garamendi (2005) 132 Cal.App.4th 1354; 
Association of California Insurance Companies v. Poizner (2009) 180 
Cal.App.4th 1029; Mercury Casualty Company v. Jones (2017) 8 Cal.App.5th 
561); Mercury Insurance Co. v. Lara (2019) 35 CalApp.5th 82, rev. denied, 
August 14, 2019; State Farm General Insurance Company v. Lara (2021) 71 
Cal.App.5th 197. 
2 Consumer Watchdog submitted amicus curiae briefs in Villanueva v. 
Fidelity National Title Co., 2021 WL 1031874 (Consumer Watchdog amicus 
brief at 2020 WL 418747); see also Donabedian v. Mercury Insurance 
Co. (2004) 116 Cal.App.4th 968 (Consumer Watchdog amicus brief at 2003 
WL 23209749); Poirer v. State Farm Mut. Auto Ins. Co. (October 15, 2004) 
(unpublished) 2004 WL 2325837 (Consumer Watchdog amicus brief at 2004 
WL 1284440); and Fogel v. Farmers Group, Inc. (2008) 160 Cal.App.4th 1403 
(Consumer Watchdog amicus brief at 2006 CA App. Ct. Briefs LEXIS 745). 
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industry—and permit insurance companies to discriminate against 

policyholders merely because they are unmarried.  

Second, whether insurance companies may obtain from this Court a 

ruling (or dicta) on an issue not before it: whether insurers are immune from 

the civil accountability that the voters expressly mandated. 

The Court’s decision here will be highly consequential. It will 

determine whether insurance companies can discriminate against persons 

who are presently protected by the Unruh Civil Rights Act, Cal. Civ. Code 

§ 51 through 53, inclusive (“Unruh Act”)—or otherwise violate state law; and 

whether the Commissioner’s authority will be expanded beyond anything 

contemplated by the enacted statutory scheme. A ruling on the immunity 

question—which is irrelevant to this appeal—would also erode other rights 

and remedies enacted by Proposition 103. 

 

 

Dated: August 15, 2025  Respectfully submitted, 

     By: /s/ Harvey Rosenfield    
  Harvey Rosenfield 
  William Pletcher 
  Attorneys for Amicus Curiae 
  Consumer Watchdog 
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INTRODUCTION 

One of Proposition 103’s pre-eminent purposes is to protect 

Californians against the insurance industry’s historic use of overtly 

discriminatory criteria to set insurance rates and premiums. (See Proposition 

103, Findings § 1 [“The existing laws inadequately protect consumers and 

allow insurance companies to charge … arbitrary rates.” JA Exh. 25.A]; 

Purpose § 2 [“The purpose of this chapter is to protect consumers from 

arbitrary insurance rates and practices.” (Ibid.)]; Prop. 103, Attorney 

General’s Title and Summary [“Prohibits discrimination, price-fixing, unfair 

practices by insurance companies.” (Ibid.)]; G. Williams, “‘The Wrong Side of 

the Tracks’: Territorial Rating and the Setting of Automobile Liability 

Insurance Rates in California,” Hastings Constitutional Law Quarterly 

(Spring 1992) 848 [“The Wrong Side of the Tracks”].) 

Proposition 103 accomplished this objective in two ways:  

First, it established an automobile rating factor system that 

fundamentally rejected claimed actuarial imperatives in favor of rights-based 

standards of fairness and equity. (Insurance Code § 1861.02.)3 

Second, it mandated the application of California’s civil rights laws to 

the business of insurance, and expressly authorized consumers to sue under 

those laws if an insurance company—or the Insurance Commissioner—failed 

to comply with Proposition 103’s directives. (§§ 1861.03, subd. (a) 

[“1861.03(a)”] and 1861.10, subd. (a) [“1861.10(a)”]; § 1861.09.) 

The Commissioner must comply with the law. (§ 12921, subd. (a).) 

Nothing in Proposition 103, or in any other California law, authorizes the 

unprecedented expansion of executive power claimed here by the 
 

3 All statutory references are to the Insurance Code unless otherwise 
designated.  
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Commissioner and Farmers, the insurer intervenor. To the contrary, 

California law forbids the Commissioner, as an elected executive, to 

administratively override duly enacted laws. (Morris v. Williams (1967) 67 

Cal.2d 733, 737 (“Administrative regulations that violate acts of the 

Legislature are void … They must conform to the legislative will if we are to 

preserve an orderly system of government.”); see also Dyna-Med, Inc. v. Fair 

Employment & Housing Com. (1987) 43 Cal.3d 1379, 1388–1389; Gov. Code, 

§ 11342.2.) The “commissioner, of course, has no power to vary or enlarge the 

terms of an enabling statute or to issue regulations which conflict with [the 

enabling statute] or any other statute.” (Credit Ins. Gen. Agents Assn. v. 

Payne (1976) 16 Cal.3d 651, 656, citation omitted.)  

Respondents ask this Court to nullify voter-enacted protections—

Proposition 103’s—safeguards against abusive insurance practices and 

overreach by the Commissioner.  

Intervenor Farmers asks more: it seeks a ruling beyond the scope of 

this appeal that would insulate it, and other insurance companies defending 

related civil litigation stayed by the superior court, from the accountability 

provided by Sections 1861.03(a) and 1861.10(a)—a question plainly not before 

this Court. 

This Court should reject the Respondents’ arguments and requests and 

reverse the Superior Court’s ruling. 

ANALYSIS 
I. Proposition 103: A Voter-Enacted Mandate for Fair, Equitable, 

and Non-Discriminatory Insurance Practices 
Proposition 103 “made numerous fundamental changes in the 

regulation of automobile and other forms of insurance in California.” (20th 

Century Ins. Co. v. Garamendi (1994) 8 Cal.4th 216, 240 [“20th Century”].) A 
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brief overview of the then pre–Proposition 103 era helps frame the statute’s 

scope and application to the issues here. 
A. Prior to Proposition 103: No Effective Consumer 

Protections or Remedies Against Discrimination   
Before November 8, 1988, the “principal regulatory law” for California 

insurance was the McBride-Grunsky Regulatory Act of 1947, Insurance Code 

section 1850 et seq. (“McBride”).  

At the urging of the insurance industry, Congress in 1945 had enacted 

the McCarran-Ferguson Act, exempting insurers from federal antitrust law 

“to the extent that [the business of insurance] is [] regulated by state law.” 

(15 U.S.C. § 1012.) The industry then lobbied each state to enact laws to meet 

the federal standard for exemption. (Amwest Surety Ins. Co. v. Wilson (1995) 

11 Cal.4th 1243, 1257–1258; Donabedian v. Mercury Ins. Co. (2004) 116 

Cal.App.4th 968, 978–979 [“Donabedian”].)  

The California Legislature complied. McBride “enact[ed] the minimal 

regulation required to exempt California insurance from federal antitrust 

law.” (King v. Meese (1987) 43 Cal.3d 1217, 1241 [Broussard, J. conc.] 

[“King”].) It immunized insurers that engaged in practices that would 

otherwise have violated the Cartwright Act. (See, e.g., former Ins. Code 

§§ 1853, 1853.6, 1853.7, added by Stats. 1947, c. 805, § 1, p. 1896, repealed by 

Prop. 103, § 7, Gen. Elec. (Nov. 8, 1988).)  

McBride-Grunsky provided no meaningful protections for consumers, 

however. As the California Supreme Court observed in a seminal decision one 

year before the passage of Proposition 103, in a challenge brought by a 

coalition representing low-income consumers, under McBride-Grunsky, 

“California ha[d] less regulation of insurance than any other state, and in 
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California automobile liability insurance [was] less regulated than most other 

forms of insurance.” (King, supra, 43 Cal.3d at pp. 1240–41.)  

Under the pre–Proposition 103 Insurance Code, the commissioner was 

“forbidden to set or fix rates,” which instead were “set by insurers without 

prior or subsequent approval by the Insurance Commissioner.” (Id. at 

pp. 1221, 1241; see former Cal. Ins. Code § 1850 [“[N]othing in this chapter is 

intended to give the Commissioner power to fix and determine a rate level by 

classification or otherwise.”], added by Stats. 1947, c. 805, § 1, p. 1896, 

repealed by Proposition 103.)  

Two historically entrenched, long-standing insurance practices in 

California—“redlining” and “territorial rating”—have been identified as 

institutionalizing racial discrimination in auto insurance during that time. 

(See King, supra, 43 Cal.3d at p. 1246; “The Wrong Side of the Tracks,” 

supra.) Insurers claimed these practices were justified by the “risks” posed by 

people of color and of limited means. (Id., passim.) 

As King explained the dilemma: “This case arises from the attempt of 

the California Legislature to solve a serious social problem—the uninsured 

driver—without taking into account an equally serious problem—insurance 

pricing practices which make automobile liability insurance prohibitively 

expensive for many of the urban poor.” (King, supra, 43 Cal.3d at p. 1237; see 

also id. at 1238–1241, describing territorial rating and redlining practices.) 

In addition to the use of geography as the principal rating factor in 

setting auto insurance premiums, the King court noted that many insurance 

companies would sell policies “only [to] those who already had insurance.” 

(Id. at p. 1225.) This “no prior insurance” rating factor created a “Catch-22.” 

As a result of these practices, many drivers were “unable to afford or obtain 

private insurance.” (Id. at p. 1235; see also id. at 1239, 1246.) 
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Consumers had no civil remedies for these injustices, as a practical 

matter. Two McBride-Grunsky provisions, sections 1860.1 and 1860.2, gave 

the Commissioner “exclusive jurisdiction” over disputes concerning an 

insurance company’s rate and practices, and barred the application of other 

state laws to the industry, creating a jurisprudential fortress within which 

insurance companies’ rates and practices were all but impervious to 

challenge. (See, e.g., the classic case from that era, Karlin v. Zalta (1984) 154 

Cal.App.3d 953 [observing that McBride provided categorical “immunity from 

prosecution under other laws”].) As Williams recounts, major lawsuits 

challenging the Insurance Commissioner and insurance companies were 

repeatedly dismissed by the courts. (“The Wrong Side of the Tracks,” supra, 

pp. 865–868.) 

An aggrieved consumer was relegated to filing a complaint with their 

insurer, and if dissatisfied, with the Commissioner, who had no duty to 

investigate or act, even if the complaint appeared justified. (King, supra, at 

p. 1222.) Making matters worse, the commissioners of that era frequently 

failed to exercise even their limited authority to protect the public, as 

numerous studies found at the time.4  

As Justice Broussard put it, “the deficiencies in California legislation 

and administrative regulation are apparent” and “make it virtually 

impossible for an individual to challenge the rates and terms offered him.” 

 
4 For example, an investigation by the California “Little Hoover Commission” 
“was unable to find a single formal determination made by the Department in 
the past 25 years that a rate is excessive.” It further found that “[s]ince the 
enactment of [McBride-Grunsky] in 1948 [sic] the Insurance Commissioner 
has never fined an insurance company for excessive rates.” (Commission on 
California State Government Organization and Economy, A Report on the 
Liability Insurance Crisis in the State of California, July 1986, p. 29.) 
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(King, supra, 43 Cal.3d at pp. 1243, 1246.) The Supreme Court denied the 

petition, concluding that the remedy lay with the Legislature. (Id. at p. 1235.) 

California’s lawmakers took no action, but the voters did—through 

Proposition 103 the following year. 
B. Proposition 103 Created a New Framework That 

Expressly Elevates Fairness and Equity Over “Actuarial” 
Considerations 

Declaring that “the existing laws inadequately protect consumers and 

allow insurance companies to charge excessive, unjustified and arbitrary 

rates” (Prop. 103, § 1, emphasis added), the voters repealed nearly every 

substantive provision of McBride, retaining only those compatible with the 

new paradigm. (Prop. 103, § 7.) They replaced McBride with a new statutory 

framework, adding Article 10 (of Chapter 9 of Part 1, Division 2) of the 

Insurance Code. The “‘primary impetus for Proposition 103” was widespread 

“public dissatisfaction” with the “laws regulating insurance rates before 

Proposition 103.” (Association of California Ins. Cos. v. Poizner (2009) 180 

Cal.App.4th 1029, 1036.)  

The voters stated their aims plainly: “The purpose of this chapter is to 

protect consumers from arbitrary insurance rates and practices, to encourage 

a competitive insurance marketplace, to provide for an accountable Insurance 

Commissioner, and to ensure that insurance is fair, available, and affordable 

for all Californians.” (Prop. 103, § 2.)  

The measure imposed five major reforms:  

1. immediate rate reductions (§ 1861.01); 

2. regulation of insurance rates (§ 1861.05);  

3. regulation of insurance company premium setting practices 

(§ 1861.02); 
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4. the elimination of barriers to competition in the marketplace 

(§ 1861.03); and 

5. mandating transparency (§ 1861.07), authorizing public 

participation in all matters related to Prop. 103 (§§ 1861.05 and 

1861.10), and subjecting insurance companies to civil lawsuits 

(§§ 1861.03(a) and 1861.10(a)). 

At issue here are the anti-discrimination protections in Sections 1861.02, and 

1861.03.  
1. Proposition 103 Mandates Rating Factors for Auto 

Insurance Premiums that Are Based on Enacted 
Public Policy and Civil Rights, Not Purely Actuarial, 
Principles 

Under a separate procedure applicable only to automobile insurance, 

insurers are subject to explicit limits under Proposition 103 on the criteria—

known as rating factors—they may use to set premiums. This process is 

distinct from rate-setting for other types of insurance.5  

Section 1861.02, subdivision (a) states: 

(a) Rates and premiums for an automobile insurance policy, as 

described in subdivision (a) of Section 660, shall be determined by 

application of the following factors in decreasing order of 

importance: 

(1) The insured’s driving safety record. 

(2) The number of miles he or she drives annually. 

(3) The number of years of driving experience the insured 

has had. 

 
5 See Spanish Speaking Citizens’ Foundation, et al. v. Low (2000) 85 
Cal.App.4th 1179, 1186, in which the court explained the difference between 
rates and premiums. 
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(4) Those other factors that the commissioner may adopt by 

regulation and that have a substantial relationship to the 

risk of loss. The regulations shall set forth the respective 

weight to be given each factor in determining automobile 

rates and premiums. Notwithstanding any other provision 

of law, the use of any criterion without approval shall 

constitute unfair discrimination. 

Subsections (a)(1)–(3) are mandatory and control the premium 

calculation. They outweigh any “optional” factors permitted under (a)(4), 

which must be: 

1. shown in a rulemaking to have a “substantial relationship to the 

risk of loss”; and 

2. adopted by the Commissioner as a regulation. (Ibid.) 

By structuring automobile premiums this way, the voters intentionally 

displaced the “actuarial” practices that had sustained the previous 

discriminatory systems. Optional factors have a suppressed impact under the 

statute.  

California courts and Commissioners have recognized and upheld this 

policy judgment, rejecting challenge after industry challenge. (See, e.g., 20th 

Century, supra, 8 Cal.4th at p. 289 [Supreme Court rejects industry 

argument that the “initiative should be interpreted in accordance with the 

insurance industry’s or the actuarial profession’s understanding of its 

operative terms.”]; State Farm Mutual Ins. Co. v. Garamendi (2004) 32 

Cal.4th 1029, 1041 [confirming that Proposition 103 “encompasses more than 

rate matters and addresses other factors that may impermissibly affect the 

availability of insurance.”]) 
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Voters also lawfully acted on public policy grounds when they banned 

the “no prior insurance” prerequisite that plagued many communities prior to 

the passage of Proposition 103, and that the Supreme Court in King 

expressly identified, as discussed above. Section 1861.02, subdivision (c) 

[“1861.02(c)”] states: 

(c) The absence of prior automobile insurance coverage, in and of 

itself, shall not be a criterion for determining eligibility for a 

Good Driver Discount policy, or generally for automobile rates, 

premiums, or insurability. 

 This is another example of the voters rejecting a rating factor long-

defended by insurers as “risk-related” and actuarial supported or necessary. 

(See generally Foundation for Taxpayer & Consumer Rights v. Garamendi 

(2005) 132 Cal. App. 4th 1354 [addressing validity of legislative amendment 

effectively repealing § 1861.02(c).) 
2. The Unruh Act Bars the Commissioner from 

Authorizing Unlawful Discrimination, Not the Other 
Way Around 

The Commissioner and Intervenor Farmers contend that the 

Commissioner has the power to authorize insurers to discriminate, including 

against people who choose not to marry. They argue that an “actuarial” 

analysis can justify such discrimination, even if California law deems the use 

of marital status discriminatory. That position cannot be squared with 

Proposition 103—or with California law. 

The voters’ intent was explicit: to “protect consumers from arbitrary 

insurance rates and practices … and to ensure that insurance is fair….” They 

implemented this by negating or limiting rating factors insurers had long 

contended were actuarially justified. An “actuarial justification” exemption 
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cannot be squared with the statutory text or the voters express public policy 

purposes.  

The electorate also stated that the “business of insurance shall be 

subject to” the Unruh Act and other consumer protection laws. (§ 1861.03(a), 

emphasis added.) This has several implications: 

1. Application of the Unruh Act allows gives victims of discriminatory 

insurance practices—whether identified expressly in Unruh or not)—

the remedies that law provides, including damages and punitive relief. 

The Commissioner cannot supply those remedies. Respondents 

approach would deny consumers that recourse. 

2. The Unruh Act’s incorporation into Proposition 103 means any 

discretion the Commissioner has under Section 1861.02, subdivision 

(a)(4) must be exercised consistently with Section 1861.03. Respondents 

invert this requirement, suggesting that the Unruh Act and other 

consumer protection laws referenced by § 1861.03(a) are subject to 

actuarial justification at the Commissioner’s discretion. This fails as a 

matter of logic and law: the Commissioner must obey California law 

(§ 12921); nothing in Proposition 103 subordinates other laws to the 

Commissioner’s discretion. The Commissioner has no power to ignore, 

or effectively overturn, the foundational civil rights protection of the 

Unruh Act. 

3. Section 1861.05, subdivision (a) commands that, “No rate shall be 

approved or remain in effect which is excessive, inadequate, unfairly 

discriminatory or otherwise in violation of this chapter.” (Emphasis 

added.) “This chapter” includes Proposition 103, which in turns refers 

other statutes, such as the Unruh Act, “the antitrust and unfair 

business practices laws” as well as “the laws of California applicable to 
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any other business.” These reference statutes are incorporated into 

Proposition 103; approval of any insurer’s rate-change application must 

therefore be conditioned on compliance with—not defiance of, or the 

purported Commissioner’s discretion to disregard—these consumer 

protection laws, including the Unruh Act.  

Finally, although Proposition 103 tasks the Commissioner with 

regulatory implementation, the voters reserved to themselves the right to 

monitor and challenge the Commissioner’s actions and to challenge violations 

of Proposition 103, including in the courts, under Sections 1861.03 and 

1861.10. They did so because they anticipated limits on CDI resources and 

recognized the risk of regulatory capture, including the political influence 

that insurance-industry interests could exert on an elected Commissioner. 

Section 1861.10 provides, among other things, an independent check if the 

Commissioner acts contrary to statutory responsibilities. The voters clearly 

viewed the Unruh Act as a central instrument for preventing and redressing 

discrimination. 

The implications of the industry’s arguments here extend far beyond 

this case. As documented by Williams, supra (“The Wrong Side of the 

Tracks”), historically the insurance industry openly argued that Black or 

Brown people are “more risky” drivers because of where they garaged their 

vehicles, their income, or the nature of their employment. One would hope 

insurers would hesitate to make that argument today, at least explicitly; yet 

it is apparent they seek to regain the former ability, before Proposition 103, 

to divide and categorize motorists in increasingly atomized ways—free from 

the civil rights and judicial accountability Proposition 103 was designed to 

preserve. Would a future Commissioner authorize discrimination against a 
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protected class if an actuary claimed they were more “risky”? That is a 

foreseeable consequence of the Commissioner’s position today. 

Respondents would have the consumer and civil rights protections 

established by the voters as part of a rules-based order replaced with a return 

to the former era of mechanistic clockwork-like actuarial calculation—the 

wheels turning without regard for the civil rights or consumer protections of 

those caught within the gears. If adopted, their position would risk restoring 

the very insurance practices Proposition 103 was enacted to end.  
II. Proposition 103 Expressly Authorizes Private Civil Actions 

Against Insurers to Enforce Provisions of the Insurance Code 
 The civil rights protections enacted by Proposition 103 do not exist in 

isolation. Proposition 103’s voters paired them with structural guarantees—

chief among them § 1861.10’s grant of unconditional private-enforcement 

authority—to ensure those rights are not dependent on a Commissioner’s 

benevolence or willingness to act. Section 1861.10(a) provides: 

(a) Any person may initiate or intervene in any proceeding 

permitted or established pursuant to this chapter, challenge any 

action of the commissioner under this article, and enforce any 

provision of this article. 

This language is unambiguous. It confers upon any person—including 

consumers, public-interest organizations, and other qualified litigants—the 

right to enforce the substantive provisions of Proposition 103, as well as the 

laws it incorporates by reference, such as the Unruh Act (§ 1861.03(a)). The 

right is not confined to proceedings before the Commissioner; it extends to 

independent judicial actions and to challenges to both insurers and the 

Commissioner’s actions or inactions. 
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California courts have recognized this dual-enforcement model. For 

example, Donabedian, supra, 116 Cal.App.4th at pp. 977–979, confirmed that 

Proposition 103 violations can be challenged under the Unfair Competition 

Law notwithstanding the Commissioner’s regulatory role. The principle is the 

same here: both statutory and common-law remedies remain available to 

prevent or redress unlawful practices, and both operate independently of the 

Commissioner’s own enforcement choices. 

The voters designed this provision as a safeguard against non-

enforcement or regulatory hostility. Section 1861.10, subdivision (b) further 

provides for the recovery of attorney fees, expert witness fees, and other 

reasonable litigation costs for successful challengers—ensuring that a lack of 

resources will not prevent public participation or enforcement. 

Against this backdrop of explicit statutory rights, the insurers turn to 

§§ 1860.1 and 1860.2—provisions of a repealed era—to claim immunity. That 

claim fails when these provisions are read, as they must be, in harmony with 

Proposition 103’s later, voter-enacted mandates. 

However, it is critical to note that neither of these statutes, nor the 

arguments Farmers makes for them, are relevant here. This lawsuit is 

brought under California Code of Civil Procedure section 1085; it petitions for 

a court order directing the Commissioner to enforce California’s civil rights 

law and rescind the marital status rating factor.  

By raising the immunity argument in this forum, Farmers seeks to use 

this case to gain an advantage in other litigation: Farmers is one of a number 

of defendants in lawsuits brought by the plaintiffs for violations of Unruh. 

Those civil suits, which seek damages for the insurers’ use of marital status 

to set auto insurance premiums, were stayed pending resolution of this 

action. Thus, Farmers is arguing a matter that is not at issue in this 
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proceeding: whether courts should give effect to Proposition 103’s provisions 

allowing consumers to challenge insurance company wrongdoing in court. 

Farmers invites the Court to exceed the scope of proper appellate review and 

issue an advisory opinion on a matter not necessary to the resolution of this 

appeal.  

 Nevertheless, in an abundance of caution, Consumer Watchdog 

addresses the issue.6  
III. Sections 1860.1 and 1860.2 Do Not Bar Civil Enforcement of 

Proposition 103 
The insurance industry has long invoked two remnants of the McBride-

era statutory scheme—§§ 1860.1 and 1860.2—as a shield against civil suits 

enforcing Proposition 103. This has become a reflexive industry defense to 

any private action under the initiative. Courts that have examined these 

provisions in the context of Proposition 103’s reforms have rejected the 

argument. 

By its plain terms, § 1860.1 was enacted to immunize only concerted 

conduct among insurers that might otherwise violate the antitrust laws. It 

states: 
No act done, action taken or agreement made pursuant to the 
authority conferred by this chapter shall constitute a violation of 
or grounds for prosecution or civil proceedings under any other 
law of this State heretofore or hereafter enacted which does not 
specifically refer to insurance. 
The California Supreme Court has confirmed that reading. 

(Villanueva v. Fidelity National Title Co. (2021) 11 Cal.5th 104, 114–126.) 

Proposition 103 pruned the McBride-era antitrust exemption, leaving in place 

 
6 A more detailed and exacting analysis of the immunity statutes can be 
found in Consumer Watchdog’s amicus brief in Villanueva, supra, at 2020 
WL 418747. 
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only a narrow “safe haven” for collection and sharing of ratemaking data that 

is codified in § 1861.03, subdivision (b). The voters retained § 1860.1 to 

preserve that limited immunity. As the court observed in Donabedian, supra, 

116 Cal.App.4th at pp. 990–991, the statute continues to serve only that 

function. 

Nevertheless, Farmers, echoing the repeatedly litigated (and 

discredited)7 broader industry position, argues that after Proposition 103, 

§ 1860.1 somehow expanded into a general immunity for conduct that 

violates Proposition 103 itself. It claims that the “act done” is the 

Commissioner’s purported approval of the marital-status rating factor. The 

flaw in that claim is plain: § 1861.03(a), enacted later, expressly applies 

California’s civil rights, consumer protection, and antitrust laws to the 

insurance industry—a point the industry does not and cannot dispute. 

As for the insurer’s reliance on Section 1860.2, during the McBride era, 

that statute provided the Commissioner with “exclusive jurisdiction” over 

certain insurance matters: 
The administration and enforcement of this chapter shall be 
governed solely by the provisions of this chapter. Except as 
provided in this chapter, no other law relating to insurance and 
no other provisions in this code heretofore or hereafter enacted 
shall apply to or be construed as supplementing or modifying the 
provisions of this chapter unless such other law or other provision 
expressly so provides and specifically refers to the sections of this 
chapter which it intends to supplement or modify. 

 
7 For a thoughtful historical survey of the litigation over this issue by the 
author of a respected treatise on California insurance law, see John 
DiMugno, Villanueva v. Fidelity National Title Company: California Supreme 
Court Narrows Insurance Industry’s Ratemaking Immunity (Apr. 17, 2021) 33 
Cal. Ins. Law & Reg. Rptr. 3, 1.) 
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Not under Proposition 103, however. Section 1861.10(a) falls within the same 

chapter, Chapter 9, as §§ 1860.1 and 1860.2. Thus the private-enforcement 

provisions of Proposition 103 that “authorize [a private lawsuit] are not ‘other 

law’ — they are part of the same chapter as section 1860.1.” (Donabedian, 

supra, 116 Cal.App.4th at 977.) 

The industry’s attempt to transform these vestigial provisions into 

sweeping statutory immunities that render core protections of Proposition 

103 void is irreconcilable with the voters’ explicit mandate for civil 

accountability and has been repeatedly rejected by courts.  

Proposition 103 states that “[t]he business of insurance shall be subject 

to the laws of California applicable to any other business, including but not 

limited to” the Unruh Civil Rights Act, the Unfair Competition Law, and the 

antitrust laws. (§ 1861.03(a).)  

The voters underscored this in § 1861.10(a), which authorizes “any 

person” to enforce Proposition 103, challenge any action of the Commissioner, 

and initiate or intervene in any proceeding permitted by the chapter. That 

authority contains no carve-outs, including for lawsuits challenging 

discrimination under California’s civil rights laws. Even if §§ 1860.1 and 

1860.2 could be read as the insurers wish—a reading contrary to text, 

purpose, and precedent—that interpretation could not survive the later-

enacted, twice-stated statutory command. 

As Donabedian explained: “Proposition 103’s purpose and the plain 

meaning rule compel the conclusion that plaintiff may litigate his claim 

under the UCL.” (Id. at 977.) “It would make little sense if Proposition 103—

which subjects insurers to the UCL—were interpreted to preclude a civil 

action alleging a violation of that very Proposition.” (Id. at 991.) Moreover, 

this case is not about the Commissioner’s approval of a rate application under 
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§ 1861.05, subdivision (a). It is about the legality of a mandatory “rating 

factor” under § 1861.02. Respondents seek to recast that challenge as “rate 

setting” in order to claim “exclusive authority” for the Commissioner—a move 

that would resurrect the McBride-era regime the voters dismantled in 1988. 

Insurance Commissioners have acknowledged and affirmed the public’s 

right to bring such actions.8 

Finally, as an amicus, Consumer Watchdog is mindful of the principle 

that appellate courts decide only the case before them. (See, e.g., Hampton v. 

Superior Court (1952) 38 Cal.2d 652.) Any dicta on the “immunity” issue 

would be seized upon by insurers in other litigation to undermine private 
 

8 For example, Commissioner Garamendi criticized Walker v. Allstate Indem. 
Co. (2000) 77 Cal.App.4th 750 for “stand[ing] in the way of a crucial public 
protection that is fulfilled by private attorneys general through the” UCL, 
and warned that dismissing suits “on the grounds that the issue concerns a 
pure question of ‘rates’ [will allow] much insurer conduct which violates the 
law [to] unnecessarily persevere.” (Amicus Br. submitted by Cal. Dept. of 
Ins., Dec. 31, 2003, in Donabedian, supra, 116 Cal.App.4th 968, available at 
2003 WL 23280980.) In 2020, Commissioner Lara, in language particularly 
applicable here, described how “[i]n the Department’s experience, private 
enforcement is an important complement to the Department’s jurisdiction 
and consumer protection mission [because otherwise] it is possible a court 
could determine there is no available remedy to require return of illegally 
collected charges.” (Amicus Br. submitted by Cal. Dept. of Ins., Jan. 21, 2020, 
Villanueva, supra, 11 Cal.5th 104, available at 2020 WL 1979401.)  

Most recently, in a response to an inquiry from a federal court in 
another lawsuit challenging an insurer’s application of excessive rates during 
the pandemic, Commissioner Lara confirmed that the statutory framework 
enacted by the voters expressly authorizes private enforcement of the 
Insurance Code and does not interfere with his responsibilities as the head of 
the agency. The Commissioner stated that although CDI was “actively 
evaluating whether the insurance industry has issued sufficient [COVID] 
refunds” and could take further action, “[this] review in no way precludes [the 
courts] from adjudicating a UCL claim against an insurer.” (Rejoice! Coffee 
Co., LLC. v. Hartford Fin. Servs. Group, Inc. (N.D. Cal., Dec. 9, 2021, No. 20-
CV-06789-EMC), 2021 WL 5879118.) 
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enforcement. Respondents’ position here is procedural overreach. In a writ 

proceeding under Code of Civil Procedure § 1085, this Court reviews the 

legality of the Commissioner’s challenged action. It does not adjudicate 

unrelated immunity defenses raised in other pending or hypothetical cases. 

The Court should therefore decline to address that issue in its decision, 

preserving the rights of other plaintiffs to have their claims heard on a full 

record. 

CONCLUSION 

Proposition 103 restored public accountability to the insurance industry 

by ending discriminatory practices and ensuring Californians could enforce 

those rights in court. Sections 1861.03(a) and 1861.10(a) codify that mandate, 

granting consumers an unconditional right to challenge unlawful rating 

factors and other violations of the law through judicial as well as 

administrative proceedings. This Court should reaffirm that the 

Commissioner cannot authorize a rating factor that violates the Unruh Civil 

Rights Act—it would be an extraordinary and untenable construction of 

Proposition 103 to permit the very official charged with enforcing Unruh’s 

discrimination protections in insurance to sanction civil rights violations—a 

result flatly contrary to the voters’ intent when they adopted Proposition 103 

to end such abuses. 

The Court should also decline to reach the question of whether 

§§ 1860.1 and 1860.2 create immunity from Proposition 103 enforcement, 

because that issue is not presented in this writ proceeding. Broad 

pronouncements on immunity, untethered to the record, risk undermining 

the very rights Proposition 103 was enacted to protect. If the Court 

nonetheless addresses this issue, it should hold that those provisions—

properly construed—do not and cannot create such immunity.  
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Ultimately, Proposition 103 must be construed in harmony with 

California’s civil rights laws, not as a license to resurrect the very 

discriminatory practices those laws were designed to end. 

 

Dated: August 15, 2025  Respectfully submitted, 

     By: /s/ Harvey Rosenfield   
  Harvey Rosenfield 
  William Pletcher 
  Attorneys for Amici Curiae 
  Consumer Watchdog 

 
 

 



PROOF OF SERVICE 
 

State of California, City of Los Angeles, County of Los Angeles 
 

I am employed in the City and County of Los Angeles, State of California. 
I am over the age of 18 years and not a party to the within action. My business 
address is 6330 San Vicente Boulevard, Suite 250, and I am employed in the 
city and county where this service is occurring.   
 

On August 15, 2025, I caused service of true and correct copies of the 
documents entitled: 
 

APPLICATION TO FILE AN AMICUS CURIAE BRIEF AND 
PROPOSED AMICUS CURIAE BRIEF OF CONSUMER WATCHDOG 

IN SUPPORT OF PETITIONERS AND APPELLANTS 
 
upon the persons named in the attached service list, in the following manner: 
 

1. If marked HAND DELIVERED, by personally delivering copies to the 
person served at the listed address. 

 
2. If marked EMAIL or ELECTRONIC SERVICE, by electronic mail 

transmission this date to the email address stated or by electronic 
transmission to all parties appearing on electronic service list via 
TrueFiling. 

 
3. If marked U.S. MAIL or OVERNIGHT, by placing this date for collection 

for regular or overnight mailing true copies of the within document in 
sealed envelopes, addressed to each of the persons so listed. I am readily 
familiar with the regular practice of collection and processing of 
correspondence for mailing of U.S. Mail and for sending of Overnight 
mail. If mailed by U.S. Mail, these envelopes would be deposited this day 
in the ordinary course of business with the U.S. Postal Service. If mailed 
Overnight, these envelopes would be deposited this day in a box or other 
facility regularly maintained by the express service carrier, or delivered 
this day to an authorized courier or driver authorized by the express 
service carrier to receive documents, in the ordinary course of business, 
fully prepaid. 

 
4. If marked FAX SERVICE, by fax transmission this date to the FAX 

number stated to the person(s) named. Based on an agreement of the 



parties to accept service by fax transmission, I faxed the documents to 
the persons at the fax numbers listed below. No error was reported by 
the fax machine that I used. A copy of the record of the fax transmission 
which I printed out is attached.  
 
I declare under penalty of perjury that the foregoing is true and correct. 

Executed on August 15, 2025 at Los Angeles, California. 
    
 

________________________________ 
     Kaitlyn Gentile  

 
  



Service List 
 

Wyatt A. Lison 
Joseph N. Kravec 
Kaitlyn M. Burns 
Feinstein Doyle Payne & Kravec, LLC 
429 Fourth Avenue, Suite 1300 
Pittsburgh, PA 15219 
 
Monique Olivier 
Christian Schreiber 
Olivier & Schreiber PC 
475 14th Street, Suite 250 
Oakland, CA 94612 
 
James M. Pietz 
Pietz Law Office, LLC 
429 Fourth Ave., Suite 1310 
Pittsburgh, PA 15219 
 
Attorneys for Petitioners and Appellants 

 FAX 
 U.S. MAIL 
 OVERNIGHT MAIL 
 HAND DELIVERED 
 EMAIL 
 ELECTRONIC SERVICE 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Jennifer Truesdale Henderson 
Michael Sapoznikow 
Office of Attorney General 
1300 I Street 
Suite 125 
Sacramento, CA 94244-2250 
 
Attorneys for Respondent Commissioner 
of the California Department of 
Insurance 
 

 FAX 
 U.S. MAIL 
 OVERNIGHT MAIL 
 HAND DELIVERED 
 EMAIL 
 ELECTRONIC SERVICE 

 
 
 
 
 
 
 
 
 
 
 



Vanessa Ottilie Wells 
Victoria Collman Brown 
Christine Wang 
Hogan Lovells US LLP 
855 Main Street, Suite 200 
Redwood City, CA 94063 
 
Jordan Daniel Teti 
Hogan Lovells LLP 
1999 Avenue of the Stars 
Suite 1400 
Los Angeles, CA 90067-6047 
 
Katherine B. Wellington 
Hogan Lovells US LLP 
125 High Street, Suite 2010 
Boston, MA 02110 
 
Attorneys for Intervenors and 
Respondents Farmers Insurance 
Exchange and Mid-Century Insurance 
Company 

 FAX 
 U.S. MAIL 
 OVERNIGHT MAIL 
 HAND DELIVERED 
 EMAIL 
 ELECTRONIC SERVICE 

 


	APPLICATION TO FILE AN AMICUS CURIAE BRIEF AND PROPOSED AMICUS CURIAE BRIEF OF CONSUMER WATCHDOG IN SUPPORT OF PETITIONERS AND APPELLANTS
	TABLE OF CONTENTS
	TABLE OF AUTHORITIES
	APPLICATION FOR PERMISSION TO FILE AMICUS CURIAE BRIEF
	STATEMENT OF INTEREST OF THE AMICUS CURIAE
	INTRODUCTION
	ANALYSIS
	I. Proposition 103: A Voter-Enacted Mandate for Fair, Equitable, and Non-Discriminatory Insurance Practices
	A. Prior to Proposition 103: No Effective Consumer Protections or Remedies Against Discrimination
	B. Proposition 103 Created a New Framework That Expressly Elevates Fairness and Equity Over “Actuarial”Considerations
	1. Proposition 103 Mandates Rating Factors for Auto Insurance Premiums that Are Based on Enacted Public Policy and Civil Rights, Not Purely Actuarial, Principles
	2. The Unruh Act Bars the Commissioner from Authorizing Unlawful Discrimination, Not the Other Way Around


	II. Proposition 103 Expressly Authorizes Private Civil Actions Against Insurers to Enforce Provisions of the Insurance Code
	III. Sections 1860.1 and 1860.2 Do Not Bar Civil Enforcement of Proposition 103

	CONCLUSION
	PROOF OF SERVICE

