EXHIBIT
IRH-SFG-150

SFG-VW-7

IRH-SFG-150-01



O 0 9 N W bk~ WD -

[ S I N e N R N R O S S N N T e
O N AN W A WD = O 0 0N R WD - O

Harvey Rosenfield, SBN 123082 ELECTRONICALLY FILED

Superior Court of California,

Pamela Pressley, SBN 180362 County of San Diego
Jonathan Phenix, SBN 307327 -
CONSUMER WATCHDOG 1272272017 at D:i..“.l:n:l Ph
2701 Ocean Park Blvd., Suite 112 Clerk of the Superior Court

Santa Monica, CA 90405 By Katelin OKeefe,Deputy Clerk

Tel.: (310) 392-0522

Fax: (310) 392-8874
harvey@consumerwatchdog.org
pam@consumerwatchdog.org
jon@consumerwatchdog.org

Michael J. Strumwasser, SBN 58413
Bryce A. Gee, SBN 222700
STRUMWASSER & WOOCHER LLP
10940 Wilshire Boulevard, Suite 2000
Los Angeles, CA 90024

Tel.: (310) 576-1233

Fax: (310) 319-0156
mstrumwasser@strumwooch.com
bgee@strumwooch.com

Attorneys for Intervenor Consumer Watchdog

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO

STATE FARM GENERAL Case No. 37-2016-00041469-CU-MC-CTL
INSURANCE COMPANY,
Consolidated Non-Lead Case Nos.
Petitioner and Plaintiff, 37-2016-00041750-CU-MC-CTL
V. 37-2017-00025569-CU-WM-CTL

37-2017-00027239-CU-WM-CTL
DAVE JONES, in his official capacity as
the Insurance Commissioner of the State
of California; and Does 1-50, CONSUMER WATCHDOG’S
OPPOSITION TO STATE FARM
GENERAL INSURANCE COMPANY’S

Respondent and PHASE 1 OPENING BRIEF
Defendant.
CONSUMER WATCHDOG and Date Action Filed: November 23, 2016
CONSUMER FEDERATION OF Date: February 9, 2018
CALIFORNIA, Time: 1:30 p.m.
Dept.: 69
Intervenors. Judge: Hon. Katherine A. Bacal

CONSUMER WATCHDOG’S OPPOSITION TO STATE FARM GENERAL INSURANCE COMPANY’S PHASE 1 OPENING BRIEF

IRH-SFG-150-02




O© 0 39 N n kA WD =

N NN NN NN N N e e e e e e e e e
0 9 N B R WD, O O 0NN SN R WD = O

SFG has no response whatsoever to this clear statutory requirement; it literally does not even
attempt to address the “remain in effect” language—a violation of a cardinal rule of statutory
construction. (Ladd v. County of San Mateo (1996) 12 Cal.4th 913, 927-928 [“[W]e avoid statutory
constructions that render particular provisions superfluous or unnecessary.”].) Nor does SFG try to
explain why the voters would empower the Commissioner to make findings that rates that have been in
effect are excessive and illegal, but then not allow him to do anything about them. That would make no
sense. When rates that are “in effect” are excessive, the insurance is not “fair” or “affordable,” but rather
in violation of the plain text and explicit purpose of Proposition 103 to prohibit excessive rates from
“remain[ing] in effect.”

The Commissioner’s Decision correctly found that Proposition 103 authorized him to order
refunds based on SFG’s excessive rates that had illegally remained in effect. This determination made
by the official charged with implementing Proposition 103, who possesses extensive experience with,
and technical expertise in, this area of rate regulation is entitled to “great weight and respect.” (Yamaha,
supra, 19 Cal.4th 1, 12.) SFG’s refusal to even acknowledge the “remain in effect” language fatally
undermines its argument.

2. California Case Law Unequivocally Supports the Commissioner’s Decision to Order
Refunds.

Two unanimous decisions of the California Supreme Court confirm the Commissioner’s
authority to order refunds under Proposition 103. Calfarm interpreted section 1861.05(a) and found that
the very same language at issue here—"“remain in effect”—provided the Commissioner the “power to
grant interim relief” to allow insurers to charge a higher rate on an interim basis if the insurer believed

the statutorily required rate would be confiscatory:

The power to grant interim relief is necessary for the due and efficient administration of
Proposition 103, and may fairly be implied from its command that “[n]o rate shall ...
remain in effect which is excessive, inadequate, unfairly discriminatory or otherwise in
violation of this chapter.” (§ 1861.05, subd. (a).)

the voters repealed the antecedent provision governing insurance rates in California, which contained no
reference to “in effect” rates. (§ 1852, added by Stats. 1947, c. 805, § 1, p. 1896, repealed by
Proposition 103, as approved by voters, Gen. Elec. (Nov. 8, 1988).) SFG asks this Court to judicially
revert California insurance law to its pre-Proposition 103 state.
? Proposition 103 requires that it ““shall be liberally construed and applied in order to fully promote its
underlying purposes.’” (Foundation for Taxpayer and Consumer Rights v. Garamendi (2005) 132
Cal.App.4th 1354, 1354, as modified (Oct. 27, 2005), quoting Prop. 103, uncodified § 8(a).)
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(48 Cal.3d at 825, quoting § 1861.05(a), ellipses and emphasis in original.) But, as part of this power to
grant interim relief, “[i]f the commissioner finds the initiative’s rate, or some other rate less than the
insurer charged, is fair and reasonable, the insurer must refund excess premiums collected with interest.”
(Ibid., emphasis added.)

Five years later, 20th Century again reaffirmed the Commissioner’s broad authority to order
refunds of excess premiums charged by insurers. (8 Cal.4th at 245-246, 267, 281.) In upholding the
Commissioner’s rollback regulations, the Supreme Court held that the “ordering of a refund of rates is
‘akin to a reduction of rates,” when, as here, the rates in question were charged ‘pending a determination
of [their] legality.” (/d. at 281; Decision, AR5148.) The Court continued: “It follows that the ordering of
a refund of rates is itself prospective. Since the regulations in question serve such a refund, they may
soundly be viewed to share its character.” (/bid.)

Just as the “remain in effect” language was found by the Supreme Court to authorize refunds in
the furtherance of protecting insurers from confiscatory rates, the same language authorizes refunds
when consumers pay excessive rates. This is precisely the symmetry that the voters applied, weighing,
as the Supreme Court described it, “the insurer’s legitimate interest in financial integrity and the
insured’s legitimate interest in freedom from exploitation.” (20th Century, supra, 8 Cal.4th at 245.)

SFG attempts to limit the reasoning in Calfarm and 20th Century to the initial rate rollbacks
only. (OB, pp. 26:23-28:6.) But those cases interpreted section 1861.05(a)—and indeed the exact
“remain in effect” language at issue here—a fact that SFG does not dispute (failing even to reference the
controlling statutory language). Those cases further make clear that section 1861.05(a) not only applies
to rate regulation during the one-year rollback period but also reflects the general standard for rate
adjustment applicable in all cases. (Calfarm, supra, 48 Cal.3d at 822-823 [“the general standard for rate
adjustment [is] set out in section 1861.05, subdivision (a)” and “the standards set by section 1861.05,
subdivision (a), govern rate regulation during the first year of the initiative’s operation™]; 20th Century,
supra, 8 Cal.4th at 244 [section 1861.05(a) is the “general standard applicable in all cases™].)

SFG’s argument boils down to this: Proposition 103’s provisions protect insurance companies
from being required to charge too little, but do not protect consumers when insurance companies
charged them too much. SFG’s “heads we win, tails you lose” argument founders on the shoals of

Calfarm and 20th Century.
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Instead of relying on the statutory language or controlling Supreme Court precedent, SFG
contends that two cases holding that consumers could not challenge approved rates in superior court
somehow bar the Commissioner from ordering refunds in an administrative proceeding. (OB, p. 25.) As
the Decision found, in both Mackay v. Superior Court (2010) 188 Cal.App.4th 1427 and Walker v.
Allstate (2000) 77 Cal.App.4th 750, the “insurance companies argued, and those courts agreed, [that] the
Insurance Commissioner, not the courts, has exclusive jurisdiction over challenges to rates, i.e., that
such challenges must first be brought before the agency.” (AR5151.) Those cases have nothing to do
with the Commissioner’s authority to order refunds under section 1861.05(a). SFG nevertheless asks this
court to expand the purported immunity from a civil suit challenging an insurer’s rates to an immunity
from administrative oversight. In short, according to SFG, no tribunal, civil or administrative, has
jurisdiction over overcharges.

The Commissioner correctly rejected SFG’s argument: “The holding in McKay that the
Commissioner has exclusive jurisdiction over rates does not operate to now limit the Commissioner's
authority to establish rates and to order rates to be refunded.” (AR5151.)

B. SFG’s Various Challenges to the Effective Date That SFG Itself Set Are Unfounded.
Despite the fact that SFG itself initially selected July 15, 2015, as the effective date for its new

rates, it now argues that using that date would be unfair to the insurer and would violate due process and
ratemaking doctrines. (OB, pp. 25-29.) Because the Commissioner determined that a rate decrease, not
SFG’s requested increase, was required, SFG’s new position is that effective date for those rates should

remain open until the last possible date. None of SFG’s arguments are meritorious.

1. The Decision Correctly Found That Setting a Fixed Effective Date Was Within the
Commissioner’s Broad Authority and Was Necessary to the Enforcement of
Proposition 103.

As the Decision found, setting an effective date is critical to the implementation and enforcement
of Proposition 103. The regulatory formula is heavily dependent on the use of historical data to project
future losses, expenses, investment income, and other ratemaking components: “The effective date of a
rate application impacts the rates indicated by the regulatory formula because rates are determined, in
part, by trends which project rates to the effective date.” (Decision, AR5150; see also Regs., § 2642.6.)
Thus, “[c]hanging the effective date of a rate application causes further delays in an already lengthy rate

hearing process because doing so may impact the data cut-off period, trend analysis, and other factors
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that can require the resubmission, re-analysis, and recalculation of data and rates.” (Id., AR5150.)

The Notice of Hearing in this case fixed the effective date based on the date set by SFG in its
application, and based on that date, the parties agreed to use data only through the end of 2014 and
proceeded to a hearing without resubmitting data beyond 2014. (Id., AR5148, 5150-5151.) Moving the
effective date for SFG’s rates, as SFG demands, would likely require reopening the rate hearing to
reassess the data cut-off period, trend analysis, and other factors and to recalculate new rates based on a
different effective date—resulting in precisely the “moving target of fluctuating data to analyze” that the
Decision sought to avoid. (/d., AR5151.)

On the other hand, setting an effective date and allowing for an interim rate “minimizes delays
and helps to reduce rate hearings to a ‘manageable size’” (/d., AR5150)—well within the
Commissioner’s broad authority recognized in Calfarm and 20th Century to “tak[e] whatever steps are
necessary to reduce the job to manageable size.” (20th Century, supra, 8 Cal.4th at 280, quoting
Calfarm, supra, 48 Cal.3d at 824.) In fact, the regulations specifically direct ALJs to “eliminate
unnecessary delay in the progress and ultimate resolution of the proceeding.” (Regs., § 2654.1(b).)

SFG notes that in the past the Department has allowed, on a case-by-case basis, effective dates to
change, but the example it cites concerned an informal review and settlement of a rate application, not a
challenge that was resolved through a public hearing, as here. The Decision correctly found that the past
practice “is not controlling, is not manageable, and contributes to unnecessary delay in the rate hearing
process, which the ALJ is mandated to eliminate.” (AR5152.)

Allowing SFG’s contrary rule would only encourage an insurer to prolong and delay an order for
a rate reduction, potentially for months or years, knowing that every day it did so it could continue to
collect and keep excessive and illegal premiums from policyholders. It would also invite manipulation
of the regulatory process where data differences over time may be used to influence the rate. Such
results would undermine, not further, the purposes of Proposition 103 to protect consumers from
excessive rates.

2. SFG Has No Due Process Right to Keep Excessive and Illegal Premiums.

Citing inapposite cases about criminal trespass statutes and special assessments imposed on
companies decades after the offending conduct, SFG argues the Commissioner’s Decision to require the
insurer to refund overcharged policyholders “violates basic notions of due process.” (OB, p. 28.) But it
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