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INTRODUCTION

The Department respectfully requests that the Court deny the Motion to Exclude Evidence
and Testimony regarding RBC (“risk-based capital”) ratios filed by Consumer Watchdog on April
9, 2025 (Motion), and that the Court deny CW’s request to strike portions of the Declaration of
Tina Shaw, Department Chief Actuary.

As set forth in Applicant State Farm General’s Opposition to the Motion (Applicant’s
Opposition), which the Department incorporates herein by reference, RBC ratios are public
information, and there is no basis in law to exclude this evidence. Ms. Shaw’s declaration is
admissible and Ms. Shaw will provide further testimony at hearing establishing the admissibility
of her statements. CW’s interpretation of Insurance Code section 739.8', in particular subsection
(c), is wrong as a matter of statutory interpretation, overly restrictive and wholly inconsistent with
CW’s previous positions.

ARGUMENT

A. The Insurance Code Allows the Use of Publicly Available Annual Statements, and
Does Not Exclude RBC Ratios

As set forth in Applicant’s Opposition, RBC ratios are publicly available and there is no
basis to exclude evidence of RBC ratios or Ms. Shaw’s testimony under section 739, subdivision
(a). (See § 739.8, subd. (a) [“All RBC Reports, to the extent the information within those reports
is not required to be set forth in a publicly available annual statement schedule, . . . shall be
kept confidential by the commissioner.” (emphasis added)].)

Section 739.8 subdivision (b), refers to the State Legislature and “RBC Levels.” Section
739.8, subdivision (c), only excludes “RBC Instructions, RBC Reports, Adjusted RBC Reports,
RBC Plans, and Revised RBC Plans,” none of which are at issue here. It is silent on RBC ratios,

which is a math calculation.

! Unless otherwise specified, all further statutory references are to the Insurance Code.
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1 |B. Ms. Shaw’s Declaration Does Not Include Any Information Disallowed By Statute
2 CW moves to strike several paragraphs of Ms. Shaw’s Declaration, which it argues are
3 |[prohibited by law. (See Motion at 4:10-19, citing Shaw Decl. 49 9-13, 16-18.) Not so.
4 Ms. Shaw expressly acknowledges, “RBC Reports . . . are not permitted to be used in
5 |California ratemaking per Insurance Code section 739.8, subdivision (c).” (Shaw Decl. 4 10.)
6 [|Accordingly, she explains, “in making this declaration I have not reviewed or relied upon any
7 |RBC Report that Applicant may have submitted to the Illinois Commissioner or to any other
8 |lstate regulator.” (Shaw Decl. § 10 [emphasis added].)
9 While affirming she received no confidential information, Ms. Shaw’s declaration
10 |testimony does show she independently calculated Applicant’s RBC ratio based on publicly
11 |lavailable information — Applicant’s Annual Statements. (Shaw Decl. q 12.) This is permitted
12 flunder section 739, subdivision (a). Ms. Shaw uses the RBC ratios she independently calculated to
13 |conclude Applicant’s financial condition has significantly deteriorated since 2022, that its
14 |estimated RBC ratio as of the end of the first quarter of 2025 is so low as to support authorized
15 [control by the Illinois Department of Insurance, and that an emergency interim rate increase,
16 [subject to refunds with interest following a full rate hearing, should be granted as a sound “first
17 ||step” to begin addressing its deteriorating financial condition. (Shaw Decl. 9 13.) The RBC ratio is
18 |la math calculation, and not excluded by the plain terms of section 739.8, subdivision (c¢), which only
19 |lexcludes “RBC Instructions, RBC Reports, Adjusted RBC Reports, RBC Plans, and Revised RBC
20 |[Plans.” By the plain language of the statute, the math calculations Ms. Shaw performed using publicly
21 |lavailable information are not excluded.
22 |C. By Its Own Admission, CW’s Argument “Misconstrues” The Statute
23 CW’s motion to exclude Ms. Shaw’s RBC ratio testimony is wholly inconsistent with
24 ||CW’s prior positions on this issue.
25 For example, during the 2015 State Farm General rate hearing (PA-2015-00004), CW
26 |lsubmitted a declaration from actuary Allan Schwartz wherein Mr. Schwartz, in support of CW’s

27 3
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position, provided evidence of State Farm General’s — at the time — strong Risk-Based Capital
levels as part of his testimony regarding the company’s financial integrity. (See Exhibit A to
McKennedy Decl. at pp. 29-32.) SFG attempted, unsuccessfully, to strike Mr. Schwartz’s
testimony.? When SFG’s counsel, on cross examination, stated section 739.8 provides, “Risk-
based capital information is not supposed to be used by the Commissioner for rate-making nor
considered or introduced as evidence in any rate proceeding,” CW objected, noting the
description by SFG counsel was a “a mischaracterization of the statute.” The Administrative Law
Judge did not strike the testimony. (See Exhibit B to McKennedy Decl. at pp. 1176-1178.)

Similarly, here Ms. Shaw’s RBC testimony should be admitted. To exclude Ms. Shaw’s
RBC testimony would be inconsistent and prejudicial to the Department and to Applicant.
D. Ms. Shaw’s Hearing Testimony Will Establish Her Permissible Use

Here, the Court should allow Ms. Shaw to provide testimony as to her calculations and how
she reached her opinions regarding the stipulated interim rate. During her direct exam, counsel for the
Department anticipates Ms. Shaw will provide testimony to allow the Court to further evaluate the
admissibility of this evidence, including the following:

e The RBC ratio is basic knowledge and a math calculation that appears on the syllabus
for a regulation and financial reporting exam that actuaries take as part of obtaining
their credentials;

e Ms. Shaw did not consult any confidential information to determine Applicant’s RBC
ratios. Her calculations were performed using only publicly available data in
Applicant’s annual statements;

e Ms. Shaw did not use the RBC Instructions, or any other delineated exclusions in

section 739.8, subdivision (c), to perform her calculations;

2 Importantly, the protections of section 739.8 are to maintain the confidentiality of insurer’s
confidential information required to be provided to regulators. Here, no confidential information
is being used, and Applicant supports the introduction of testimony regarding RBC ratios. To the
extent any protections of section 739.8 flow to the insurer’s benefit, and Applicant does not object
to the use of RBC ratios in these proceedings, that is further basis to admit the testimony.
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e Ms. Shaw’s reference to calculating RBC ratio “using the same formula set forth in
the RBC Instructions” (Shaw Decl. 10) was to explain her work and the calculations
she performed. It does not demonstrate she consulted the RBC Instructions and, in
fact, she has not reviewed those Instructions since working for CDI.

Moreover, Ms. Shaw will testify she used the commonly understood actuarial tool of
calculating an RBC ratio as a way to evaluate the overall financial health of Applicant, and to assess
whether the proposed interim rate will help to improve Applicant’s financial health. Expert witnesses
like Ms. Shaw may properly rely on even inadmissible evidence to form a basis of their opinion when
it “is of a type that reasonably may be relied upon by an expert in forming an opinion upon the subject
to which [her] testimony relates” unless precluded by law. (See Evid. Code 801, subd. (b).) Here, no
law precludes the use of an RBC ratio and two expert witnesses, Applicant’s retained expert David
Appel and CW’s Staff Actuary Benjamin Armstrong have already provided testimony affirming that

RBC ratios are a commonplace and accepted way of evaluating an insurer’s financial condition.

CONCLUSION
For the reasons set forth above, CW’s motion to exclude the portions of Tina Shaw’s

testimony related to RBC ratios should be denied.

Dated: April 10, 2025 Respectfully Submitted,
CALIFORNIA DEPARTMENT OF INSURANCE
s/
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