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As acknowledged in the Department of Insurance Administrative Hearing Bureau’s
(“AHB”) December 3, 2024 Notices of Ex Parte Communication, Notices of Official Notice, and
Orders Thereon (“Ex Parte Notices”) issued in connection with proceedings on 26 separate
compensation requests,! Government Code section 11430.50 requires that the parties receive
notice of any ex parte communication directed to the administrative law judges, and that the
parties be provided an opportunity respond. The ex parte communication at issue, dated
November 21, 2024, was sent by Insurance Commissioner Ricardo Lara to Chief Administrative
Law Judge (“CALJ”) Kristin Rosi (“Commissioner’s Communication”). Consumer Watchdog
submits this public comment in exercise of its statutory right to respond to the Commissioner’s
Communication. Subject to any further order issued by AHB, Consumer Watchdog also intends
to provide further public comment for the record at the case calendar call currently set for
December 13, 2024. (Ex Parte Notices, p. 3.)?

BACKGROUND

Enacted by voters in 1988, Proposition 103 fundamentally reformed California’s system
of insurance regulation to ensure that insurance is “fair, available, and affordable for all
Californians.” (Prop. 103, § 2.) Under its provisions, insurers must submit proposed rates to the
Department of Insurance for review and approval before implementation. These rates are
examined to ensure they are not “excessive, inadequate, unfairly discriminatory, or otherwise in
violation of this chapter [chapter 9 of part 2 of division 1 of the Insurance Code].” (Ins. Code
§ 1861.05.)

Proposition 103 grants any person the right to initiate and intervene in rate proceedings

before the Department. (Ins. Code § 1861.10, subd. (a).) Consumer Watchdog, representing the

! File Nos.: RFC-2023-004; RFC-2023-009; RFC-2023-008; RFC-2023-002; RFC-2023-001;
RFC-2023-003; RFC-2023-012; RFC-2023-010; RFC-2023-014; RFC-2023-013; RFC-2024-
002; RFC-2023-015; RFC-2024-003; RFC-2024-004; RFC-2024-005; RFC-2024-007; RFC-
2024-001; RFC-2024-006; RFC-2024-008; RFC-2024-009; RFC-2024-010; RFC-2024-011;
RFC-2024-012; RFC-2024-013; RFC-2024-014; RFC-2024-015.

2 On December 9, 2024, the Commissioner issued an Order Withdrawing Notices of Ex Parte
Communication and Vacating Hearing (“Order Vacating Hearing”). On December 10, Consumer
Watchdog filed with AHB and served on all parties Objections to that Order. On December 11,

AHB issued Notices of Opportunity to Respond to Consumer Watchdog’s Objections.
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interests of consumer policyholders, has initiated and actively participated in numerous
proceedings over the years, resulting in billions of dollars in savings for California consumers.
Intervenors like Consumer Watchdog obtain information from insurers, conduct independent
actuarial analyses of rate applications, and determine whether the proposed rates are justified. As
California’s first elected Insurance Commissioner, John Garamendi, observed: “The scrutiny of
consumer representatives is an important tool” in ensuring fair and reasonable rates. (Assn. of
California Ins. Cos. v. Poizner (“ACIC”) (2009) 180 Cal.App.4th 1029, 1041, quoting Cal. Dept.
of Ins., File No. RH06092874, Initial Statement of Reasons (Sept. 22, 2006), p. 3.) Proceedings
on rate applications typically culminate in an agreement among the intervenor, the insurer, and
the Department on an acceptable rate, or (with limited exceptions) if no agreement is reached,
either a formal hearing, which is required when the requested rate exceeds certain statutory
thresholds, or a written decision denying a petition for hearing.

To encourage consumer oversight, Proposition 103 provides for compensation to
intervenors who “represent the interests of consumers” for their participation in rate review and
other matters before the Department and the courts. (Ins. Code § 1861.10(b).) This provision
affords insurance consumers the ability to have their interests represented on an equal basis with
the interests of insurers and promotes consumer participation in the enforcement of Proposition
103. (See Econ. Empowerment Found. v. Quackenbush (1997) 57 Cal.App.4th 677, 686 [the
purpose of intervenor fees is to encourage consumer participation].) To qualify for
compensation, consumer representatives must submit a detailed “request for compensation”
outlining their contributions to the rate proceeding, supported by declarations. When a consumer
representative is found to have substantially contributed to a rate settlement or decision, payment
of all reasonable fees is mandatory. Without this mechanism, consumer “scrutiny would be
discouraged and curtailed.” (ACIC, supra, 180 Cal.App.4th at p. 1041, quoting Cal. Dept. of
Insurance, file No. RH06092874, Initial Statement of Reasons, supra, p. 3.)

On October 18, 2024, Chief Administrative Law Judge (“CALJ”) Kristin Rosi issued
decisions in the course of reviewing several Consumer Watchdog compensation requests that

found procedural lapses in how the Department resolves rate matters. (See generally Decisions
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Awarding Compensation in In the Matter of Garrison Property and Casualty Co. and USAA
Casualty Ins. Co., File No. RFC-2023-015, PA-2021-00004; In the Matter of Allstate
Northbrook Indem. Co., File No. RFC-2024-001, PA-2023-00014; In the Matter of Pacific
Specialty Ins. Co., File No. RFC-2024-002, PA-2020-00009; In the Matter of State Farm Gen.
Ins. Co. (Renters), File No. RFC-2024-003, PA-2023-00006; In the Matter of State Farm Gen.
Ins. Co. (Homeowners), File No. RFC-2024-004, PA-2023-00007; and In the Matter of State
Farm Mutual Auto. Ins. Co., File No. RFC-2024-005, PA-2023-00012.)

Instead of addressing these Departmental regulatory violations on their merits,
Commissioner Lara vacated CALJ Rosi’s decisions, including the findings related to the
Department’s procedural improprieties. (Order Granting Requests for Reconsideration of
Decisions Awarding Compensation, Nov. 25, 2024, supra, File Nos. RFC-2023-015, PA-2021-
00004; RFC-2024-001, PA-2023-00014; RFC-2024-002, PA-2020-00009; RFC-2024-003, PA-
2023-00006; RFC-2024-004, PA-2023-00007; and RFC-2024-005, PA-2023-00012.) Prior to
doing so, during the pendency of these proceedings and other proceedings on other Consumer
Watchdog requests for compensation subject to the Ex Parte Notices, he issued a non-public
“delegation order” to CALJ Rosi on November 21 purporting to strip ALJs of their authority to
review proposed settlements unless a formal hearing was noticed by the Department. This is the
Commissioner’s Communication disclosed by the Ex Parte Notices. The Commissioner’s
Communication also impermissibly seeks to extend the 90-day timeline for decisions on
compensation requests set forth in existing regulations. This shift raises significant concerns

about undermining the procedural integrity and consumer protections that Proposition 103 was

designed to uphold.
CONSUMER WATCHDOG’S PUBLIC COMMENT
| Government Code Section 11430.20(b) Does Not Permit the Commissioner’s
Communication.

Government Code section 11430.20(b), which the Commissioner cites in his Order
Vacating Hearing as exempting the Commissioner’s Communication from ex parte
communication rules, is inapplicable to the Commissioner’s Communication. That provision

permits certain communications about procedural matters “otherwise prohibited by Section
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11430.10.” However, as explained below, the Commissioner’s Communication is prohibited by
Government Code section 11430.80 regarding communications between the agency head and the
presiding officer, not section 11430.10.

Even if section 11430.20(b) were relevant, it would apply only to communications about
procedural or practice matters that are “not in controversy.” As discussed below, the
Commissioner’s Communication addresses contested interpretations of procedures and practices,
placing it squarely within the scope of matters that are in controversy or dispute.

I1I. The Commissioner’s Communication Violates the Government and Insurance
Codes.

The Commissioner’s Communication violates the Government Code, the Insurance Code,
and more particularly and fundamentally, Proposition 103. Specifically, the Government Code
prohibits agency heads from communicating with administrative law judges (ALJs) about “the
merits of any issue” in a proceeding (Gov. Code § 11430.80, subd. (a))—here, the
Commissioner’s Communication is directly critical of the intervenor process and purports to
offer detailed instructions for handling intervenor matters. (Comm’r’s Comm’n at pp. 1-2.) The
Insurance Code prohibits the Commissioner from directly supervising ALJs (Ins. Code § 21.5,
subd. (b))—but the Commissioner’s Communication purports to direct how delegated tasks are
performed by ALIJs and control their calendars and requires ALIJs to violate existing regulations.
(Comm’r’s Comm’n at pp. 1-2.) And at a minimum, Proposition 103 requires protection of
public participation and transparency in the ratemaking process in order to protect consumers.
The Commissioner’s Communication instead explicitly takes up the cause of insurers, stating an
intent “to better guide insurers” and to “further assist insurers,” while purporting to limit the
intervenor process, designed to protect consumers, in violation of existing regulations. (/bid.)

A. The Commissioner Is Improperly Communicating with ALJs in Violation of
the Government Code.

Government Code section 11430.80 bars any “communication, direct or indirect, while a
proceeding is pending regarding the merits of any issue in the proceeding, between the presiding
officer and the agency head or other person or body to which the power to hear or decide in the

proceeding is delegated.” (Gov. Code § 11430.80, subd. (a).) The rationale behind this
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prohibition is clear: due process demands that ALJs maintain independence in their adjudicative
and decision-making roles, free from the influence of the agency head. ALJ decisions, though
subject to review by the agency head, must be made without interference—or even the
appearance of interference—ensuring that no thumb on the scale undermines the integrity of the
decision-making process.

The Commissioner’s Communication, however, is all thumb: it addresses the merits of
issues in controversy in these proceedings in multiple problematic ways while the requests for
compensation are pending. First, it reveals bias or favor towards insurers over intervenors. The
Commissioner explicitly states his aim to “better guide insurers.” (Comm’r’s Comm’n at p. 1.)
He prioritizes “further assist/ing] insurers in getting the rate changes they need.” (Ibid.,
emphasis added.)

In doing so, the Commissioner’s Communication underscores insurers’ needs,
emphasizes the Department’s role in facilitating rate-setting, and relegates consumers’ rights
under Proposition 103 to an afterthought. The Commissioner remarks: “[I]astly, I am reviewing
the existing intervenor process and implementing procedural solutions to more efficiently move
those matters where intervenors are involved.” (/bid.) This stated focus on insurers’ objectives,
coupled with the sidelining of public participation and consumer rights, is precisely the kind of
expression of bias or favoritism that Government Code section 11430.80 categorically forbids—
particularly when communicated to ALJs while considering intervenor compensation requests.

The Commissioner’s Communication goes beyond merely exhibiting bias. It includes a
subsection styled as a “Delegation and Appointment Pursuant to Civil Service Rules Order,”
where the Commissioner seeks to impose substantive limitations on the rights of consumer
representatives in Proposition 103 matters. Additionally, it asserts interpretations of the AHB
ALJs’ authority and jurisdiction that conflict with both the express terms of Proposition 103 and
the plain language of the Department’s own regulations. Moreover, the limitations sought to be
imposed by the Commissioner’s Communication were never publicly noticed by the
Commissioner, as Consumer Watchdog, the parties, and the public only learned about the

Commissioner’s Communication through the Ex Parte Notices. Thus, even were the limitations
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sought to be imposed in accord with the statutes and promulgated regulations, the provisions are

void as underground regulations.
1. Commissioner’s Improper Limitation of Section 2656.1 et seq.

Through the Commissioner’s Communication, the Commissioner seeks to prevent the
ALJs within AHB from complying with the plain language of California Code of Regulations,
title 10 (10 CCR”), section 2656.1, et seq., regarding the review and approval of settlement
stipulations in rate proceedings—unless and until a notice of hearing has been issued. (Comm’r’s
Comm’n at p. 2 [purporting to allow ALJ review only “after notice of a hearing has been issued
by the Commissioner”].) Contrary to existing regulations, the Commissioner’s Communication

states:

Except as expressly delegated and appointed herein, unless and until I, as
Insurance Commissioner under my existing authority and by and through my
Department staff, issue and file a notice of hearing in a prior approval rate
application matter with the Administrative Hearing Bureau, the Administrative
Hearing Bureau shall not have any jurisdiction over any such prior approval rate
application matter, and the Administrative Hearing Bureau is expressly not
authorized to apply the provisions of Regulations 2656.1 through 2656.3 to any
such prior approval rate application matter.

(Id. at p. 3.) This disregards existing regulations, which require that a “settlement on a mutually
acceptable outcome to a proceeding” (10 CCR § 2656.1(a), emphasis added) “shall be filed with
the administrative law judge for proposed acceptance or rejection” (10 CCR § 2656.1(c)). The
regulations further provide standards for review of settlements and stipulations by the
administrative law judge, and for submission to the Commissioner of a proposed decision by the
administrative law judge adopting the terms of a stipulation or settlement. (10 CCR §§ 2656.2,
2656.3.)

CALJ Rosi rejected the Department’s contentions that 10 CCR sections 2656.1-2656.3
apply only to settlement agreements in rate proceedings after issuance of a notice of hearing,
finding that “argument is unsupported by the section 2651.1, subdivision (h)’s plain meaning and
case law interpreting it within the Department’s regulatory framework.” (CALJ Decision in
RFC-2024-005, p. 26, vacated by Order Granting Request for Reconsideration of Decisions
Awarding Compensation, Nov. 25, 2024.) The regulations clearly define a “proceeding” as

including ““a rate proceeding established upon the submission of a petition for hearing pursuant
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to California Insurance Code section 1861.05 and section 2653.1 of this subchapter.” (10 CCR
section 2651.1(h), emphasis added.) As noted by Judge Rosi, “a different reading of Regulation
sections 2651.1 and 2656.1 would thwart Proposition 103’s intent,” and “to adopt the
Department’s contention would render Regulation 2656.1 effectively meaningless.” (CALJ
Decision in RFC-2024-005, p. 26, vacated by Order Granting Request for Reconsideration of
Decisions Awarding Compensation, Nov. 25, 2024.) Rather than recognizing the sound legal
analysis of the Chief Administrative Law Judge or seeking to amend the plain language of the
regulations, the Commissioner is unilaterally attempting to revoke the jurisdiction and authority
that the regulations confer upon ALJs to review proposed settlements. While the Commissioner
holds broad authority to enforce the Insurance Code and its implementing regulations, he cannot
issue orders that directly conflict with the regulations he is required to enforce. (See, e.g., Ins.
Code § 12921(a) [“The commissioner shall perform all duties imposed upon the commissioner
by the provisions of this code and other laws regulating the business of insurance in this state,
and shall enforce the execution of those provisions and laws™].)

Consumer Watchdog acknowledges the Commissioner’s goal of expediting the approval
of rate applications. While the Commissioner is undoubtedly entitled to seek faster processing,
he cannot achieve this objective by overriding promulgated regulations, especially at the expense
of consumers and their representatives and without allowing for public input. The regulations
exist to protect the interests of all stakeholders, and they cannot be disregarded in the pursuit of
administrative efficiency.

2. Commissioner’s Improper Limitation of Section 2662.3 et seq.

The Commissioner’s Communication also attempts to alter the timeline for issuing
decisions on requests for compensation that conflicts with the plain language of the regulations
by stating:

After an intervenor has submitted a request for compensation pursuant to sections
2662.3-2662.4 of Title 10 of the California Code of Regulations and the request
has been referred to the Administrative Hearing Bureau, an appointment, by the
Department's Public Advisor to issue a proposed written decision on the request
for compensation to be provided to the Public Advisor for adoption, amendment,
or rejection pursuant to my authority under Insurance Code section 1861.10 and
in accordance with the standards set forth in sections 2662.5-2662.6 of Title 10 of
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the California Code of Regulations, within no later than 90 days after the request
for compensation was deemed complete by the Public Advisor and referred to the
Administrative Hearing Bureau.

(Comm’r’s Comm’n at p. 2.) That provision is inconsistent with the plain language of 10 CCR
section 2662.6(a), which requires a decision to be issued “within 90 days of receipt of all
information required by section 2662.3.” (Emphasis added.) In contrast, the Commissioner’s
Communication requires a proposed decision to be issued by “no later than 90 days after the
request for compensation was deemed complete by the Public Advisor and referred to the
Administrative Hearing Bureau . . . .” (Emphasis added.)

Ninety days from the “receipt of all information required” is not equivalent to 90 days
from the Public Advisor’s determination that a request is “complete.” If the Public Advisor
delays more than a day in determining the request “complete,” the date of that determination is
not the same as the date the Public Advisor received all information required, from which the 90-
day timeline is required to run. Moreover, the regulation requires that the Commissioner’s final
decision on a request for compensation be issued within the 90-day timeline, not just a proposed
decision. With no provision in the regulations or Commissioner’s Communication requiring a
completeness determination to be made by the Public Advisor or to act on a proposed decision
within any particular timeframe, the 90-day requirement under section 2662.6(a) is directly
contravened.

The Commissioner’s Communication purporting to extend the timeline in section
2662.6(a) runs counter to the consumer protection goals of Proposition 103. Timely
compensation is crucial for ensuring meaningful consumer participation, as many consumer
groups lack the financial resources to wait for extended periods—sometimes a year or more—for
reimbursement of intervention fees and expenses. Intervenors are entitled to a decision on their
compensation request within 90 days of submitting all required information. They should not be
left in uncertainty while waiting for a completeness determination or subjected to further delays

after a proposed decision is issued and acted upon.
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3. The Commissioner’s Efforts to Override Existing Regulations
Constitute Invalid Underground Rulemaking.

The Commissioner cannot override or bypass duly promulgated regulations by presenting
his effort in the form of a “Delegation and Appointment Pursuant to Civil Service Rules Order.”
(See generally Comm’r’s Comm’n.) The provisions of the purported “Delegation Order,” which
impose additional requirements not found in section 2656.1 et seq., section 2662.3 et seq., or any
other existing statute or regulation, are “regulations” as defined by the Administrative Procedure
Act (“APA”),? because the provisions are “implement[ing], interpret[ing], or mak[ing] specific
the law enforced or administered by” the Department, or “govern[ing] its procedure,” and apply
in all future rate proceedings. (Gov. Code § 11342.600.) Thus, they must be promulgated as
formal regulations. (See, e.g., Syngenta Crop Protection, Inc. v. Helliker (2006) 138 Cal.App.4th
1135, 1178 [the “Notice is a regulation for purposes of the rulemaking provisions of the APA
because the Notice provides a standard of general application that interprets the [Department’s
own] regulations . . . .”’].) Since these provisions were not promulgated as such, they are void as
underground regulations. (See Tidewater Marine Western, Inc. v. Bradshaw (1996) 14 Cal.4th
557, 561.)

Further, not only did the “Delegation Order” substantively interpret and implement the
Department’s regulations without following required APA procedures, it was intended to be truly
“underground,” given that the Commissioner evidently did not plan to make it public and has
subsequently attempted to prevent any public hearing on the Commissioner’s Communication.
(See generally Order Vacating Hearing, and Consumer Watchdog’s Objections to Insurance
Commissioner’s Order Withdrawing Notices of Ex Parte Communication and Vacating Hearing,
filed December 10, 2024 [arguing Commissioner is violating Insurance and Government Codes
and improperly attempting to vacate hearings intended to examine his legal noncompliance].)

Consumer Watchdog strongly objects to the Commissioner’s attempt to prevent scrutiny of the

3> The APA defines “regulation” as “every rule, regulation, order, or standard of general
application or the amendment, supplement, or revision of any rule, regulation, order, or standard
adopted by any state agency to implement, interpret, or make specific the law enforced or
administered by it, or to govern its procedure.” (Gov. Code § 11342.600.)
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“Delegation Order” through his Order Vacating Hearing, and to his failure to make the
“Delegation Order” public in contravention of the transparency mandates of Proposition 103 and
the APA. This lack of public disclosure contravenes the very principles of openness and
accountability mandated by these laws.

B. The Commissioner Is Attempting to Supervise ALJs in Violation of the
Insurance Code.

While the Commissioner may lawfully appoint Administrative Law Judges pursuant to
civil service rules and delegate authority to them to perform duties within the bounds of what
existing statutes and regulations prescribe, he cannot directly supervise those administrative law
judges in performing their duties, delegate to them tasks that violate statutes or regulations, or
restrict them from performing tasks required by statutes or regulations. Insurance Code section
21.5, subdivision (b) states: “An administrative law judge appointed by the commissioner
pursuant to civil service rules shall be employed within the administrative law bureau and shall
not be supervised directly by the commissioner or supervised directly or indirectly by an
employee in the legal branch of the department.” The Commissioner’s Communication,
however, purports to directly supervise ALJs—it directs how delegated tasks are performed,
requires ALJs to violate existing regulations, and controls ALJ calendars. (Comm’r’s Comm’n,

pp- 1-2.)

1. Supervision Through Imposing Limitations on Jurisdiction and
Duties.

The Commissioner seeks to restrict ALJ jurisdiction over settlement reviews, requiring a
notice of hearing issued by the Commissioner. (/d., p. 2.) As explained above, the regulations
require that a “settlement on a mutually acceptable outcome to a proceeding” (10 CCR
§ 2656.1(a), emphasis added) “shall be filed with the administrative law judge for proposed
acceptance or rejection” (10 CCR § 2656.1(c)). These settlements are required to go to an ALJ,
but in the Commissioner’s Communication, ALJs are divested of jurisdiction to evaluate
proposed settlements as entrusted to them by regulation. As explained above, even if the
Commissioner could directly supervise ALJs, he cannot issue supervisory orders that directly

conflict with the regulations he is required to enforce. (See, e.g., Ins. Code § 12921(a).)
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2. Supervision Through Directing the Execution of Duties.

The Commissioner also seeks to supervise ALJs by exercising control over how
delegated tasks are performed—the common definition of “supervision.” As explained above,
the Commissioner’s Communication sets forth time limits for consideration of matters, some of
which conflict with existing regulations. (Comm’r’s Comm’n at p. 2.) But nowhere does the
communication acknowledge that ALJs should be able to independently manage their case
dockets and calendars, let alone recognize the reality that caseloads are often the primary driver
of any perceived delays—caseloads that could be alleviated by the Commissioner through his
power to appoint additional ALJs in the AHB.

3. Supervision Through Threats to Revoke Authority.

Even as the Commissioner fails to acknowledge significant caseloads impacting the ALJs
in AHB, the Commissioner’s Communication states that the delegation can be revoked if tasks
are not completed within prescribed timelines. The Commissioner’s Communication admonishes
that “this delegation and appointment of duties may be revoked if the delegatee is unable to
complete the tasks within the legally required timeframes.” (/bid.) This is not only a direct
supervisory action, as it attempts to manage the ALJs’ performance in violation of statutory
protections, it is also potentially inconsistent with civil service rules, in that it is a threat of
disciplinary action for caseload management, when that caseload is within the control of the
Commissioner.

These actions are all inconsistent with the statutory framework. While the Commissioner
has authority to appoint ALJs and delegate tasks under civil service rules, the law expressly
forbids direct supervision, ensuring ALJs operate independently in accordance with Insurance
Code section 21.5.

C. The Commissioner Is Proposing to Violate Proposition 103.

Since the passage of Proposition 103, the insurance industry has consistently sought to

undermine its consumer protections. One key area of concern is the imposition by the

4 See, e.g., Supervision, Merriam-Webster Online Dictionary, https://www.merriam-
webster.com/dictionary/supervision (“the action, process, or occupation of supervising;
especially : a critical watching and directing (as of activities or a course of action)”).

11

CONSUMER WATCHDOG’S RESPONSE TO NOTICES OF EX PARTE COMMUNICATION




O© o0 9 N n B~ W=

[\ T NG T NG TR NG I NG T N R NG T NG T NG T S e T e T e Y S S S S Y
o N N W kA WD = DO O NN R WD = O

Department of an informal pre-hearing process that is purportedly conducted outside the scope of
the APA and the Department’s procedural regulations,” which the industry and Department
prefer, in lieu of formal hearings, due to the lack of procedural safeguards. This informal process
minimizes transparency into the process, frustrates public oversight, and denies consumers their
right to full discovery. As a result, consumer representatives face significant hurdles in
effectively challenging proposed rates.

The Commissioner’s Communication, in this context, further erodes the protections
guaranteed by Proposition 103. As explained above, Proposition 103 “establishes” rate
“proceedings” (Ins. Code § 1861.05) and authorizes “any person” to initiate or intervene in one.
(Ins. Code § 1861.10). Under Proposition 103, a “proceeding” does not turn on the existence of a
hearing. And the regulations confirm that a proceeding is “established upon the submission of a
petition for hearing.” (10 CCR section 2651.1(h).) Nothing in Proposition 103 expressly
authorizes or even contemplates the informal process in rate proceedings initiated upon petitions
for hearing, and the Commissioner has never issued regulations to govern it. Nor does anything
in Proposition 103 support the stark and arbitrary contraction of procedural protections during
the pre-hearing portion of the proceeding—which of course greatly limits the right of a consumer
representative to effectively dispute a proposed rate.

In a 2009 decision, the Court of Appeal rejected an insurance industry effort to
undermine Proposition 103’s public rate review process—a proposal that had distinct similarities
to the Commissioner’s Communication. (4CIC, supra, 180 Cal.App.4th 1029.) In ACIC, the
insurance industry argued that the pre-hearing phase of the rate review process (after a petition
for hearing was filed but before a hearing was granted) was not a “proceeding” permitted or

established under Proposition 103. (/d. at p. 1047.) They claimed it was not open to the public,

> This informal process requiring extended pre-hearing discussions without any procedural
protections is set forth in the Department’s Advisory Notice titled “Rate Increase Applications
Which Exceed the Statutory Thresholds Set Forth in California Insurance Code Section
1861.05(c)(3),” dated February 18, 2005 (“2005 Advisory Notice”), available at
https://www.insurance.ca.gov/0250-insurers/0300-insurers/0200-bulletins/bulletin-notices-
commiss-opinion/upload/Advisory-Notice-February-18-2005.pdf.
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that consumers had no right to participate, and that any work performed by consumer
advocates—specifically, Consumer Watchdog (then known as the Foundation for Taxpayer and
Consumer Rights)—to challenge unjustified rate applications prior to a formal hearing was not
entitled to compensation under Proposition 103. (/d. at pp. 1047-53.) In essence, the industry
sought to exclude the public from this secretive, informal phase of the rate review process, which
they favored for its opacity.

Insurance Commissioner Steve Poizner and Consumer Watchdog defended the regulatory
amendments affirming that a proceeding is initiated upon the filing of a petition for hearing and
pre-hearing work should be compensated, and the Court of Appeal upheld the regulations. (/d. at
pp. 1053-54.) The Court ruled that the pre-hearing stage was, in fact, part of a “proceeding”
challenging a rate application “permitted or established” by Proposition 103. It emphasized that
Proposition 103 did not “limit public participation to the rate hearing stage” (id. at p. 1051; see
also id. at pp. 1048—1049) and concluded that denying compensation would undermine the
initiative’s goal of fostering consumer participation (id. at pp. 1052—53). The Court noted that
this interpretation was consistent with the public’s right to engage in the rate-setting process, as
outlined by Proposition 103 and the legal principle to “liberally construe[] and appl[y]
[Proposition 103] in order to fully promote its underlying purposes.” (/d. at pp.1051-1052.)

The Court of Appeal further rejected the industry’s contention that the informal process
could be conducted “off the record and outside the public’s view.” (/d. at p. 1052.) It noted that
the regulatory framework required that proceedings be “on the record” and open to public
scrutiny, thus refuting the notion of a “backroom” scenario. (/bid.) Importantly, the Court of
Appeal highlighted that the regulatory scheme required administrative law judges to review
stipulated settlements, even when a dispute did not proceed to a formal hearing. (/d. at p. 1050.)
This is the precise requirement that the Commissioner’s Communication attempts to bypass and
enshrine through unilateral action—an overreach of power contrary to the established law of

ACIC.
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In short, ACIC stands as a resounding affirmation of Proposition 103’s purpose: to inform
the public, empower consumers, and ensure a fair and transparent rate-setting process at all

stages, not just during formal hearings.
CONCLUSION

The Commissioner’s Communication contravenes the Government Code, the Insurance
Code, and Proposition 103, and violates fundamental principles of due process and regulatory
fairness. Government Code section 11430.80 explicitly prohibits ex parte communications on
contested issues, yet the Commissioner’s directives improperly intrude on the independence of
ALJs. Furthermore, the Insurance Code and Proposition 103 safeguard public participation and
consumer protections, which the Commissioner’s actions undermine by engaging in underground
rulemaking. If the Commissioner wants to modify Proposition 103’s implementing regulations,
the Commissioner should withdraw his improper Delegation Order, respect the necessary
independence of ALJs as set forth in the Insurance Code, and commence an appropriate open and

public rulemaking process.

DATED: December 12, 2024 Respectfully submitted,
Harvey Rosenfield
Pamela Pressley
William Pletcher
Benjamin Powell
Ryan Mellino
CONSUMER WATCHDOG

By, fliti faceiley”
Pamela Pressley
Attorneys for CONSUMER WATCHDOG
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