Case No. C088821

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
THIRD APPELLATE DISTRICT

Physicians for Social Responsibility-Los Angeles; Southern California
Federation of Scientists; Committee to Bridge the Gap; and Consumer
Watchdog,

Petitioners and Appellants,

V.

Department of Toxic Substances Control; Department of Public Health; and
Does 1 to 100,

Respondents,

The Boeing Company,
Real Party in Interest.

On Appeal from the Sacramento County Superior Court
Case No. 34-2013-80001589
The Honorable Richard K. Sueyoshi, Department 28

APPELLANTS’ REPLY BRIEF

MICHAEL J. STRUMWASSER (SBN 58413) HARVEY ROSENFIELD (SBN 123082)
ANDREA SHERIDAN ORDIN (SBN 38235) PAMELA PRESSLEY (SBN 180362)
*BEVERLY GROSSMAN PALMER (SBN 234004) CONSUMER WATCHDOG

JULIA MICHEL (SBN 331864) 6330 San Vincente Boulevard, Suite 250
STRUMWASSER & WOOCHER LLP Los Angeles, California 90048

10940 Wilshire Boulevard, Suite 2000 Telephone: (310) 392-0522

Los Angeles, California 90024 Facsimile: (310) 392-8874

Telephone: (310) 576-1233 E-mail: harvey@consumerwatchdog.org
Facsimile: (310) 319-0156 pam@consumerwatchdog.org

E-mail: mstrumwasser@strumwooch.com
aordin@strumwooch.com
bpalmer@strumwooch.com
jmichel@strumwooch.com

Attorneys for Petitioners and Appellants Physicians for Social Responsibility-Los
Angeles,; Southern California Federation of Scientists, Committee to Bridge the Gap,
and Consumer Watchdog
*Counsel of Record

Document received by the CA 3rd District Court of Appeal.



TABLE OF CONTENTS

TABLE OF CONTENTS ..ottt
TABLE OF AUTHORITIES ..ot
INTRODUCTION ...ttt

ARGUMENT ..ot e

L Respondents’ Briefs Demonstrate that Neither DTSC nor
DPH Complied with the California Environmental Quality
Act With Respect to Area IV Demolition Activities .............ccuu..e.

A. Demolition of the Area IV Radioactive Structures is a
CEQA Project of DTSC; DTSC and Boeing
Mischaracterize Both the Law and the Record.....................

1. Boeing’s and DTSC’s Cramped Statutory
Reading of CEQA is Misplaced and
UnSupported .....cccveeeevieeeiiieeiie e

2. Cases Interpreting CEQA Do Not Support the
Narrow Reading of “Project” Urged by Boeing
and DTSC. ..o

3. DTSC Exercised Its Statutory Authority to
Regulate Boeing’s Activity Regarding Building
Demolition at SSFL......c.cccoooiiiiiiiiiiiceees

4. The Administrative Record Reveals that DTSC
Controlled Boeing’s Demolition Activity;
Ventura County Expressly Relied on Boeing’s
Assurance of DTSC’s Regulation............cccccvveenneennn.

B. Neither DTSC Nor Boeing Address the Full Scope of
Project Included in the AOC, For Which DTSC is
Preparing an Environmental Impact Report.............c.ccc.ee.

C. DTSC’s Activity Approving the SOP Amendment was
Akin to a Regulatory Action; This Argument May Be
Considered on Appeal ........occovveviiiiiiiiiiiieeee e,

1. DTSC’s Argument Regarding Foreseeable
Direct or Indirect Environmental Change
Ignores the Purpose of the SOPs.........cccceviinienicns

2. Boeing’s Argument that the SOP Was Not
Prepared by DTSC Ignores DTSC’s Role in
Approving the SOP and Its Amendment 2.................

Document received by the CA 3rd District Court of Appeal.



II.

CONCLUSION

DPH Violated CEQA By Approving Building 4100 for
“Unrestricted Use,” Without Ever Considering
Whether CEQA Applied. .....ccceevviiiiieiiiieiieeiieeee e, 34

1.

DPH’s Decommissioning Decision Greenlit
Boeing’s Demolition of Building 4100...................... 34

Appellants’ CEQA Claim Against DPH is Not
Time-Barred. .......ccccooviiiiiiiniiiccec 40

Respondents’ Briefs Confirm That the Agencies’ Use of the
Guidance Documents Is Unlawful Under Both Prongs of

Tidewater

A.

C.

Respondent Agencies Intended, and Have

Implemented, the Guidance Documents to Apply

Generally to the Decontamination of Licensed

FaCIlIties ....eooueiiiiiiiieee e 43

1.

Respondent Agencies Employ the Guidance
Documents as Rules of General Applicability
over a Class of Cases Within Its Jurisdiction............. 43

Respondent Agencies’ Underground Regulation
Imposes Maxima on Residual Radiation, So

Licensees That Propose Less-Than-Maximum
Contamination Levels Are Entirely Compliant

with the Underground Regulations ..........cccccceceeneens 45

There Can Be No Doubt That the Respondent

Agencies Rely on the Guidance Documents to

Implement the Laws That Each Enforces or

AdMINISTETS ..eiiiiiiiiieiieeteeee et 50

Respondents’ Remaining Procedural Arguments Are
WIthOUt METt...ciiiiiieiiiieiie e 52

CERTIFICATE OF COMPLIANCE WITH RULE 8.204(C)(1) ............... 56

Document received by the CA 3rd District Court of Appeal.



TABLE OF AUTHORITIES

Federal Cases

Boeing Co. v. Movassaghi
(9th Cir. 2014) 768 F.3d 832...cuiiiiiiiiiieeeeeeeeeceeeeee 9,25

State Cases
Allen v. City of Sacramento

(2015) 234 Cal.App-4th 41 ....ooeiiiee e 28
Badie v. Bank of America

(1998) 67 Cal.APP.Ath 779 ..coeiiiieieeeeeee e 28
Bozung v. Local Agency Formation Com.

(1975) 13 Cal.3d 263 14, 35
Branciforte Heights, LLC v. City of Santa Cruz

(2006) 138 Cal.App.4th 914 ..o 12
Calfarm Ins. Co. v. Deukmejian

(1989) 48 Cal.3d 805.....coiiiiiiiieeeeeeeeee e 51
California Unions for Reliable Energy v Mojave Desert Air Quality

Management Dist. (2009) 178 Cal.App.4th 1225......ccoevvveennnnnne. 38
Center for Biological Diversity v. California Department of Conservation,

etc. (2019) 36 Cal. App.Sth 210 ..c..covieeiiiiiiiiieieceeeeeeee, 29, 30
County of Amador v. City of Plymouth

(2007) 149 Cal. App.4th 1089......ccceviiiiiieieieeeeee, 15, 25, 26, 27
County of Mono v. City of Los Angeles

(2022) 81 Cal.App.5th 657 ..o, 11, 26, 27
Estrada v. Royalty Carpet Mills, Inc.

(2022) 76 Cal.App.Sth 685....ceiiiiiiieiieieeeeee e 39
Fisher v. City of Berkeley

(1984) 37 Cal.3d 644 ... 27
Friends of Mammoth v. Board of Supervisors

(1972) 8 Cal.3d 247 ...t 14
Garrison v. Board of Directors

(1995) 36 Cal.App.4th 1670....c.eiiiiieiieieeeeee e 39
1dding v. North Bay Construction Co.

(1995) 39 Cal.App.4th 1111 ..o 39
John R. Lawson Rock & Oil, Inc. v. State Air Resources Bd.

(2018) 20 Cal.APP-Sth 77 e 31

Document received by the CA 3rd District Court of Appeal.



Jones v. Lodge at Torrey Pines Partnership

(2008) 42 Cal.4th 1158 .c.ciiiiiiiiieieeeeeeeee e 36
Lee v. Bank of America

(1994) 27 Cal.App.4th 197 ....eeeieee e 40
Malaga County Water District v. Central Valley Regional Water Quality

Control Board (2020) 58 Cal. App.5th 418 ......oovviiieiieeieeeeeee 42
Muzzy Ranch Co. v. Solano County Airport Land Use Com.

(2007) 41 Cal.dth 372....eceeeeeeeeeeeeeee e e 15
Noe v. Superior Court

(2015) 237 Cal.App-4th 316....cceiiiieiieieeeeeee e 27
Pasadena Hospital Assn., Ltd. v. Superior Court

(1988) 204 Cal. App.3d 1031 ..eeeeuiieiiiieeieeeeeeeeee e 40
People ex rel. Younger v. Local Agency Formation Com.

(1978) 81 Cal.App.3d 464 ..o, 14, 15
Plastic Pipe & Fitting Association v. California Building Standards

Commission (2004) 124 Cal.App.4th 1390.......cccceviiiiiiiiiiienne, 31
Pointe San Diego Residential Community, L.P. v. Procopio, Cory,

Hargreaves & Savitch, LLP (2011) 195 Cal.App.4th 265............... 39
Save Our Carmel River v. Monterey Peninsula Water Management

Dist. (2006) 141 Cal.App.4th 677 c..cocuveieiiiiiieieieeeeeeeeee e 38
Simi Valley Recreation & Park Dist. v. Local Agency Formation Comm.

(1975) 51 Cal.App.3d. 648....oooiiiieeee 14, 15
Tidewater Marine Western, Inc. v. Bradshaw

(1996) 14 Cal.4th 557 ...cooiiieeeeee e 42,49
Wells v. One20One Learning Foundation

(2006) 39 Cal.4th 1164 ......coiiiieieieeeeeeeeeeeee e 12

Federal Constitution

42 U.S.C.

G090 .. e 17

§ 9601 .. e 18

§ 9620 ... et 17

Federal Regulation

40 CFR

§ 302.4 et e 18

Document received by the CA 3rd District Court of Appeal.



State Statutes
Evid. Code,

§ 412 e et b e e e ba e areen 48
Gov. Code,
§ T1340.5 oottt 42
§ L1501 ottt et e ens 52
§ L1502 . ettt aa e en 52
T 2 TSP 51
Health & Saf. Code,
§ 25187 et e eaa e en 17
§ 25301 1t naennneen 18
N 1R e TSP 18
§ 25316 e e ens 18
§ 25322 e ettt e e nreens 18
§ 2532 e et e e eaaennreens 18
§ TTATOS oottt et eaa e e aa e nreens 35
§ TTATIS oo e 35,37
§ TTAT2S oot nneen 35
§ L1465 ...t 35
§ 114970 ittt et e 35
§ L1408 et en 35
§ 115000 ....uiieiieeie ettt et e e e aaennaeens 35
Pub. Resources Code,
§ 21005 ..o 10, 11, 31, 34
§ 21 L5 ettt en 14

Document received by the CA 3rd District Court of Appeal.



Cal. Code Regs.
Cal. Code Regs., tit. 14,

§ 15002 ..o e e ens 13
§ 15332 e e ae e en 13
§ 1535 e en 13
§ 15352 e e en 34
§ 15357 et en 13
§ 15300 ..ot naeens 13
§ 15377 et naeen 13
§ 15378 o e 13,26
Cal. Code Regs., tit. 17,
§ 30256 ..ot 36,37,41,48

Document received by the CA 3rd District Court of Appeal.



INTRODUCTION

The briefs of Respondents the Department of Toxic Substances
Control (DTSC), the Department of Public Health (DPH), and The Boeing
Company (Boeing) are a study in deflection of responsibility and oversight,
a shocking demonstration in light of the subject matter of this litigation: the
environmental and health consequences of demolishing structures utilized
for nuclear research and development, located in the middle of one of the
most contaminated sites in the state, the Santa Susana Field Laboratory
(SSFL). These structures are not themselves “clean” — they contain both
hazardous chemical and radiological contamination, which can be released
during demolition, transport, and disposal, threatening exposure to workers,
neighbors of the facility and disposal sites, and to the natural environment.
These cancer-causing substances cannot be lightly disregarded — their
handling and disposal will have consequences for human lives.

As spun by Respondents, Boeing could simply demolish these
contaminated structures with a ministerial county permit. Yet when it
applied for that permit, Boeing express/y told the county that DTSC
oversaw all aspects of its demolition. Now it tells this Court precisely the
opposite — that it has literally no obligation to subject this activity to
DTSC’s regulatory oversight. Boeing cannot have it both ways, and the
record before the Court is clear that they did not: Boeing’s demolition was
heavily regulated by DTSC, which required Boeing to obtain its approval
before demolishing any of these structures or allowing any of the debris or
materials within the structures to be transported offsite. Indeed, it strains
credulity, given DTSC’s authority over hazardous waste remediation
facilities and hazardous substance release sites, both of which DTSC relied
upon at SSFL, that DTSC’s repeated invocation of the words “required,”

“approved,” and “allowed” was simply “colloquial,” as Boeing contends.
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Not only does Boeing claim to have abrogated DTSC’s regulatory
role over the cleanup of its structures, Boeing practically was placed in the
regulator’s chair when it came to determining whether its debris was
radiologically “clean.” Relying on “release standards” proposed by Boeing,
which have never been adopted by either Respondent agency through an
Administrative Procedure Act (APA) compliant rulemaking, both
Respondent agencies made determinations that materials contaminated with
radiation above naturally-occurring background levels are “safe” for
disposal in facilities that are not licensed for radioactive waste. While the
only duly-adopted regulation on the books requires reasonable effort to
eliminate contamination, there is no evidence in the record that either
Respondent agency considered whether additional contamination could be
eliminated by reasonable effort.

Moreover, even though DTSC is admittedly preparing an
Environmental Impact Report (EIR) under the California Environmental
Quality Act (CEQA) regarding the remediation of SSFL, which will discuss
cleanup of the entire site, including other structures, the six Boeing-owned
structures are the sole exclusion from its analysis. The agency thus
acknowledges that CEQA governs its cleanup program at the site, yet has
deemed Boeing’s cleanup of its contaminated structures through demolition
to not trigger CEQA. This illogical segmentation only further demonstrates
the efforts that Boeing has undertaken to remove any public scrutiny from
its building demolition and disposal activity.

At bottom, the buck stops with DTSC and DPH — the agencies with
the solemn duty to protect Californians and the environment from the
“terrible environmental mess” on Boeing-owned property (Boeing Co. v.
Movassaghi (Movassaghi) (9th Cir. 2014) 768 F.3d 832, 834) and comply
with the procedures imposed by CEQA and the APA. This Court should

reverse the superior court’s decision that effectively immunized DTSC and
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DPH from their CEQA liability and rubberstamped the agencies’ relaxation
of the state’s adopted clean-up standards through an underground
regulation. The Respondent agencies must comply with CEQA and the
APA with respect to their decisions about the cleanup, demolition, and
disposal of these structures.

ARGUMENT

I. RESPONDENTS’ BRIEFS DEMONSTRATE THAT NEITHER DTSC
NOR DPH COMPLIED WITH THE CALIFORNIA ENVIRONMENTAL
QUALITY ACT WITH RESPECT TO AREA IV DEMOLITION
ACTIVITIES

Appellants’ Opening Brief demonstrate that Respondents DTSC and
DPH, for several distinct reasons, erred by not complying with the CEQA
prior to each agency’s actions that authorized Boeing to demolish
chemically- and radiologically- contaminated structures formerly used for
nuclear research and experimentation in Area I'V.! For all the Respondents’
posturing, the core of this case is clear: DTSC is overseeing the remediation
of the SSFL facility pursuant to its authority under both the Hazardous
Waste Clean Up Law (“HWCL”) and the Hazardous Substances Account
Act (“HSAA”), and is admittedly preparing an Environmental Impact

' What the Opening Brief did not do, however, is specifically
demand the preparation of an Environmental Impact Report, by any
Respondent. Appellants have sought, from the inception of this litigation, to
have Respondent agencies comply with CEQA, not to dictate the form or
manner of that compliance. The Boeing Company’s Respondent’s Brief
characterizes Appellants’ “primary claim” as “DTSC violated CEQA by
failing to perform an EIR before ‘approving’ Boeing’s demolition and
disposal.” (Boeing Br., p. 22.) This characterization is not reflected in the
Opening Brief, which only references the term “EIR” in connection with
the segmentation arguments regarding the EIR that is already in preparation
for DTSC’s implementation of the AOC. With respect to the building
demolition, the First Amended Verified Petition does not pray for the
preparation of an EIR, but for compliance with CEQA, within the
discretion of the Respondents. (11AA008621-008622.)

10
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Report for this clean up. (DTSC Br., p. 17; DTSC002971 [memorandum
regarding CEQA compliance for SSFL]; DTSC006287.) Neither the law
nor the facts support the agencies’ cramped interpretation that CEQA
compliance is not required for their continued regulation of Boeing’s
demolition and disposal of these chemically- and radiologically-

contaminated structures.

A. Demolition of the Area IV Radioactive Structures is a
CEQA Project of DTSC; DTSC and Boeing
Mischaracterize Both the Law and the Record

Boeing and DTSC conveniently characterize the Area IV demolition
activity as one that Boeing could undertake entirely free of DTSC’s
oversight and authority, and thus not subject to CEQA. As the record
reveals, this posturing is a now-convenient litigation position, but it is
entirely at odds with DTSC’s statutory authority, as well as its past
statements and practice in regulating Boeing’s demolition activities
generally at SSFL and particularly in Area I'V.

1. Boeing’s and DTSC’s Cramped Statutory Reading of
CEQA is Misplaced and Unsupported

Boeing and DTSC argue that DTSC’s review and approval of, or
“concurrence,” in Boeing’s Area IV demolition activity, is not a “project”
under CEQA because it purportedly does not fall within the categories set
forth in Public Resources Code section 21065, subdivision (¢). That statute
provides that a project “/i/nvolves the issuance to a person of a lease,
permit, license, certificate or other entitlement for use by one or more
public agencies.” Boeing and DTSC contend that DTSC’s review letters

approving each demolition are not “other entitlements for use” by Boeing.?

2 Boeing sets forth a premise without any supporting authority:
CEQA applies only where a private actor must obtain prior authorization,
and not to schemes where a private actor is legally free to take action

11
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This narrow interpretation of CEQA does not conform to the
statutory language or the case law. As County of Mono v. City of Los
Angeles (2022) 81 Cal.App.5th 657, 669 recently noted, the definition of
“project” boils down to whether there is “agency involvement, physical
change to the environment, and whole of an action including multiple
discretionary approvals.”® Under Public Resources Code section 21063,
subdivision (c), the requisite “agency involvement” turns on whether the
action “involves” issuance “of a lease, permit, license, certificate, or other
entitlement for use,” which are all examples of how public agencies
indicate their approval for a person to undertake an activity. Seeing as the
statute only requires an activity to “involve[]” an “entitlement for use” (id.),
Boeing’s argument that “legal pre-approval is necessary” to meet the
definition of “project” (Boeing Br., p. 24 [emphasis added]), is simply not
borne out by the plain text: an agency is involved if it issues an entitlement

for use, which DTSC has done by permitting Boeing to undertake the

subject to the risk of after-the-fact enforcement. (Boeing Br., p. 22.) Part of
this point is fairly obvious: where an agency takes no action prior to the
“activity” taking place, there is no requisite “agency involvement” to
trigger CEQA. However, neither the statute nor the courts hinge the
application of CEQA on “prior authorization,” but rather to projects that
“involve” governmental actions like permits, leases, or entitlements. In any
event, as discussed in detail herein, there is “prior authorization” in the
record here, notwithstanding Boeing’s description of the record. (See, e.g.
DTSC007921-7925 [DTSC permitting demolition of L-85 and stating will
be on-site to observed that activities are “implemented in accordance” with
the SOPs and “consistent with the SSFL RFI surficial media program and
applicable Hazardous Waste regulations”]; DTSC009227 [reviewing
supplemental radiological screening that had been required “as a condition
of approval” of L-85 demolition concurring that waste meets standards for
disposal].)

3 “Physical change to the environment” has been conceded by
Respondents. Whether DTSC’s actions comply with the anti-segmentation
principles is addressed infra, Section 1.B.

12
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demolition and dispose these materials from the cleanup site DTSC
regulates.

Boeing conveniently overlooks DTSC’s concession, discussed
further below, that the agency had authority to impose conditions on
Boeing’s demolition, as part of its regulation of the cleanup. Indeed, Boeing
cites no authority for the notion that an “entitlement” is definitionally
limited to authorizing activities that require permission to be legal; not
even Boeing’s own definition of “entitlement” goes that far. (/d., quoting
Branciforte Heights, LLC v. City of Santa Cruz (2006) 138 Cal. App.4th
914, 935.)* Boeing’s crabbed view of what constitutes an “entitlement”
moreover renders the word utterly superfluous; surely the Legislature did
not specifically include the broad phrase “other entitlement” if the meaning

99 ¢

of “entitlement” is limited to “lease[s],” “permit[s],” “license[s],” or
“certificate[s],” as Boeing argues (Boeing Br., p. 23). (See Wells v.
One2One Learning Foundation (2006) 39 Cal.4th 1164, 1207 [stating “the
principle of statutory construction that interpretations which render any part

of a statute superfluous are to be avoided™].)

4 The term “entitlement” is subject to a wide range of definitions in
published decisions. (See, e.g., South Sutter, LLC v. LJ Sutter Partners,
L.P. (2011) 193 Cal.App.4th 634, 667-668 [agreement defines “entitlement
as “government approvals ‘necessary or desirable for [South Sutter’s]
contemplated development of the [Option] Property, including, without
limitation, the adoption of a specific plan, the resolution of habitat
conservation plan mitigation issues, any development agreements with the
County, the recordation of parcel maps for the [Option] Property and the
recording of the final tract maps for the [Option] Property.”]; Save Tara v.
City of West Hollywood (2008) 45 Cal.4th 116, 124, fn. 4 [agreement
defined “Entitlement” to include “zoning changes, general plan
amendments, and CEQA compliance, as well as any other permit or license
required by City.”]; Muzzy Ranch Co. v. Solano County Airport Land Use
Com. (2007) 41 Cal.4th 372, 385.)

13
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The CEQA Guidelines support Appellants’ broad understanding of
“entitlement” as synonymous with agency “approval.” (Guidelines,
§ 15002(c) [“Private action is not subject to CEQA unless the action
involves governmental participation, financing, or approval.”’]; see also §
15378(a); § 15332(b).) “Jurisdiction by law,” a concept that applies to
determine which state and local agencies must be involved in
environmental review, is defined as “the authority of any public agency to
(1) grant a permit or other entitlement for use; . . . or (3) fo exercise
authority over resources which may be affected by the project.” (1d.,
§ 15366(a).) And “discretionary project” means “a project which requires
the exercise of judgment or deliberation when the public agency or body
decides to approve or disapprove a particular activity,” the key question
being “whether the public agency can use its subjective judgment to decide
whether and how to carry out or approve a project.” (Id, § 15357.)

To fit this broader conception of “project” within its narrow
interpretation, Boeing relies on cherry-picked phrases, omitting the
introductory phrase in § 15002 stating “CEQA applies to governmental

99 ¢¢

action” which “may involve” “activities which require approval from a
governmental agency.” (Emphasis added; see also Boeing Br., p. 25 [citing
Guidelines, §§ 15377 [private project “will need a discretionary approval”]
and 15351 [applicant for project “needs” various approvals].) Here, DTSC
is “involved” in the activity of remediating SSFL and has, pursuant to the
procedures it required Boeing to follow, authorized Boeing to demolish and

dispose one of the Area IV structures at issue. Nothing further is required to

trigger the need for CEQA compliance.

14
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2. Cases Interpreting CEQA Do Not Support the
Narrow Reading of “Project” Urged by Boeing and
DTSC.

The AOB explained that long-standing case law, originating with
Friends of Mammoth v. Board of Supervisors (1972) 8 Cal.3d 247, 262,
applies a broad conception to the word “project” under CEQA: Because
CEQA is “subject to a broad judicial interpretation, it is manifest that the
word ‘project’ . . . includes the issuance of permits, leases and other
entitlements.” Interpreting the phrase “any project they intend to carry out,”
in Public Resources Code section 21151, the Supreme Court held that even
private projects where the government has “some minimal link with the
activity” including by “permitting, regulating or funding private activity.”>
(Id., at p. 263.)

Similar holdings have followed Friends of Mammoth. For instance,
People ex rel. Younger v. Local Agency Formation Com. (1978) 81
Cal.App.3d 464, 479 held that the de-annexation of property from a city is a
project under CEQA, distinguishing the situation from Simi Valley
Recreation & Park Dist. v. Local Agency Formation Comm. (1975) 51
Cal.App.3d. 648, relied upon by Boeing. Simi Valley concluded that
detaching undeveloped land from a park district did not require an EIR
because detachment “did not make any change whatever in the uses to
which land might be put,” which would remain open space or agriculture

under the county’s jurisdiction before and after the detachment. (51

> Boeing chastises Appellants for not stating that Friends of
Mammoth was decided under a prior version of CEQA. (Boeing Br., p. 35.)
As subsequent cases have recognized, the Legislature codified the holding
of Friends of Mammoth when it added section 21065 to the Public
Resources Code in 1972. (Bozung v. Local Agency Formation Com. (1975)
13 Cal.3d 263, 279, fn. 20; see also id., p. 275, fn. 11 [legislative changes
following Friends of Mammoth were intended to clarify existing provisions
of CEQA].)

15
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Cal.App.3d at p. 666.) Younger distinguished Simi Valley on this basis,
because the de-annexation would allow for physical changes to the
environment due to the imposition of different planning rules upon de-
annexation. (81 Cal.App.3d at p. 478.) Here, the physical and
environmental consequence of demolition and disposal of the contaminated
debris is far removed from the mere “paper change” at issue in Simi Valley.

Similarly, the California Supreme Court rejected an interpretation of
CEQA that would have allowed a public agency to avoid CEQA review by
characterizing its activity as merely advisory. Muzzy Ranch Co. v. Solano
County Airport Land Use Com. (2007) 41 Cal.4th 372, 384 held that an
airport land use plan required CEQA analysis, even though the government
entity “repeatedly characterize[d]” the plan as “merely ‘recommendations,’
‘requests’ or ‘advice’ to the affected jurisdictions.” The Supreme Court
rejected these arguments because of the mandatory terms used in the plan,
and how the plan defined responsibilities of entities affected by the plan to
ensure that their actions were consistent with the plan.” (/bid.)

Boeing contends that County of Amador v. City of Plymouth (2007)
149 Cal.App.4th 1089, 1100 supports its interpretation of CEQA. As the
AOB explained, in that case an agreement constituted a city project because
the agreement committed the city to take actions (vacating a street,
providing water and sewer, and renovating a fire station) if a tribe received
approval to construct a casino. Boeing states that this case held that “a
private casino development was not a ‘project’ because no approval was
required from the public agency sued.” (Boeing Br., p. 25.) Of course, this
court in Amador rejected the tribe’s efforts to evade CEQA review by
pointing to aspects of the agreement over which a city lacked control,
because that same agreement “conditionally approved” future actions by the
city if the casino were approved by others. (149 Cal.App.4th at pp. 1100,

1103-1111.) The critical fact was that the agreement set the city on a course

16
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to engage in these future activities that would have environmental impact.
Here, DTSC’s actions permitted Boeing to undertake its demolition and
disposal activities, creating the requisite causal link between DTSC’s
reviews and environmental consequences to trigger the agency’s
obligations under CEQA.

3. DTSC Exercised Its Statutory Authority to Regulate
Boeing’s Activity Regarding Building Demolition at
SSFL

The AOB (p. 31) pointed out that DTSC does not dispute its
authority to place conditions on Boeing’s demolition — a fact that DTSC
has not disputed in its Respondent’s brief. That is, DTSC has effectively
conceded that it has authority to implement the findings that an
environmental review could reveal through its conditions on Boeing’s
demolition. And yet Respondents never explain why that degree of control
and authority is inadequate to meet the definition of public agency
“involvement” in the “issuance of an entitlement,” nor do they explain why
that degree of involvement in Boeing’s demolition brings this case outside
of those, such as Parchester Village Neighborhood Council v. City of
Richmond (2010) 182 Cal.App.4th 305, where the court found CEQA not
apply to the City that “has no legal authority” and “no legal jurisdiction”
over the property at issue. (/d. at p. 313 [emphasis added].)

Moreover, both DTSC and Boeing acknowledge DTSC’s authority
over remediation activities at SSFL. DTSC has expansive statutory
authority over environmental remediation under both the HWCL and the
HSAA, as discussed in Boeing’s Opposition Brief at pages 14-15, which
generally sets forth DTSC’s authorities to compel remediation of releases
of hazardous materials from hazardous waste facilities under the HWCL
and to oversee the cleanup of hazardous substance release sites (including

some radiation) under the HSAA.

17
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DTSC’s 1992 Stipulated Enforcement Order is under Health and
Safety Code section 25187 (DTSC00001), which gives DTSC the authority
to issue an order for corrective action for releases of hazardous waste or
constituents. Such an order must require corrective action pertaining to the
release of hazardous substances, and “any other necessary action.” (Health
and Safety Code, § 25187, subd. (b)(2).) Under the HWCL, a “hazardous
waste facility” is defined as “the entire site that is under the control of an
owner or operator engaged in the management of hazardous waste.” (/d. at
§ 25187, subd. (b)(6).) DTSC’s 2007 Consent Order for Corrective Action
(also under Health and Safety Code section 25187) defines “the
approximately 2850-acre Santa Susan Field Laboratory,” “for corrective
action purposes under this Order as ‘the Facility.”” (DTSC001184; see also
DTSCO001187 [“Facility” is “entire SSFL site.”]; DTSC001137 [map
showing Solid Waste Management Units (SWMUSs) and Areas of Concern
throughout SSFL including Area IV, including specifically the “Building
100” trench]; DTSC001515 [DTSC communicating to Boeing “concerns
raised about the potential that certain building features (e.g. sumps,
clarified, etc. in buildings slated to be demolished) across SSFL might be
considered as SWMUs.”].) The 2007 Order explains that section 25187
“authorizes DTSC to issue an Order to require corrective action when
DTSC determines that there is or has been a release of hazardous waste or
hazardous waste constituents into the environment from a hazardous waste
facility.” (DTSCO001187.) The 2007 order also requires that the responsible
parties provide “all information necessary to facilitate DTSC’s preparation
of a CEQA analysis, including a Facility-wide Environmental Impact
Report.” (DTSC001206.)

In addition to the Consent Order, the DTSC and two federal agencies
entered into the Administrative Order On Consent (AOC) pursuant to
DTSC’s HSAA authority (DTSC20101) as well as federal law authorizing
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federal facilities such as SSFL to be remediated under state authority (42
U.S.C. §§ 6961, 9620). DTSC has broad statutory authority under the
HSAA to “provide for response authority for releases of hazardous
substances . . . that pose a threat to public welfare or the environment.”
(Health & Saf. Code, § 25301.) Hazardous substances under the HSAA
include any substance designated as hazardous under the federal
Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA), which include some radionuclides. (Health & Saf. Code

§§ 25315, 25316; 40 CFR § 302.4.) Under the HSAA, “remedial action”
includes by reference to federal law, means actions “to prevent or minimize
the release of hazardous substance so that they do not migrate to cause
substantial danger to present or future public health or welfare. (42 U.S.C. §
9601(24), incorporated by reference in Health & Saf. Code § 25322.) This
term includes cleanup, offsite transport and destruction or disposal of
hazardous substances and associated contaminated materials. (/bid.)%

Even though Boeing owns Area IV, DOE has committed to the
cleanup of all radioactive and chemical contamination on this property as
set forth in the AOC, discussed at length and in detail infra. The 2010 AOC
applies to the radiological contamination in Area IV soils (DTSC002103),
and those soils include, by AOC definition, the structures and resulting
debris (DTSC002105). Respondents do not dispute these facts.

Boeing now claims that demolition 1s “separate” from DTSC’s
cleanup program. (Boeing Br., p. 16.) But when the first set of Standard
Operating Procedures was prepared in 2009, that SOP explained that

“[c]oncurrently with the building demolition work, environmental

¢ Shorter term “removal” means cleanup or removal of hazardous
substances to mitigate damages, as well as the disposal of removed
materials. (Health & Saf. Code, § 25323; 42 U.S.C. § 9601(23).)
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conditions associated with buildings, concrete pads, and adjacent
supporting infrastructures at SSFL are being evaluated” under DTSC’s
HWCL authority (DTSC001360.) Boeing ignores that the entire facility is
subject to DTSC’s oversight and remedial authority pursuant to the orders
entered under the HWCL, a fact recognized by DTSC when it required
Boeing to revise the June 2009 SOPs. (DTSC001520.)

Boeing also claims that the SOP makes clear that demolition would
not “be considered site remediation,” and therefore not subject to DTSC’s
regulatory authority “at all.” (Boeing Br., p. 17 [citing DTSC001763].)
Boeing vastly overstates what it is citing, to the point of misleading. In full,
the statement provides that “[t]his program is not intended to include any
soil removal action that might otherwise be considered site remediation.”
(DTSC001763.) That means that the SOP does not govern soil removal, but
rather the building demolition. This does not mean that Boeing’s activity is
not subject to DTSC’s regulatory authority “at all” as Boeing falsely
asserts.

Indeed, the issues addressed in the SOPs are both within DTSC’s
authority to examine and also the type of issues relevant to potential
environmental effects that are to be studied under CEQA. The SOPs require
a “focus on potential chemical/material residues and/or contamination that
may be present on facility structural elements, floors, concrete/asphalt
pavement and pads, ceilings, and equipment.” (DTSC001765.) When soil is
exposed by demolition, it must be “monitored for indications of potential
environmental impacts....” (DTSC001775.) Radiological screening is
required, and if contamination is detected “above regulatory limits,” DTSC
must be notified and “[d]emolition will not commence or continue without
DTSC concurrence.” (DTSC001773.) DTSC was exercising its regulatory
authority over a facility undergoing remediation under both the HWCL and
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the HSAA when it required Boeing to submit its demolition plans for
review and approval.

Finally, as to Boeing’s claims that the majority of these buildings
were decommissioned years ago, the record makes clear that DTSC did not
view these decommissioning decisions as the final word on whether these
structures were safe for demolition and disposal. DPH explains that the
purpose of its contract with DTSC was to review the prior release
documentation for the Boeing buildings at issue and provide an assessment
whether “DPH agreed with ‘the prior conclusions . . . to release the
facilities for unrestricted use’” as well as U.S. Environmental Protection
Agency conclusions from 2002. (DPH Br., pp. 32-33 [quoting
DPHO006272].) As DPH explained, it was asked to provide recommendation
for any additional radiological surveys. (DPH Br., p. 33 [citing
DPHO006272].) DTSC therefore did not view the prior decommissioning as
resolving conclusively the safety and propriety of demolition and disposal
of these former nuclear facilities, and in the exercise of its authority
contracted with a partner state agency for additional assessment.

4. The Administrative Record Reveals that DTSC
Controlled Boeing’s Demolition Activity; Ventura
County Expressly Relied on Boeing’s Assurance of
DTSC’s Regulation

DTSC and Boeing scarcely acknowledge the detailed discussion of
the history and continuing communications between Boeing and DTSC
regarding its demolition at SSFL, and particularly its demolitions in Area
IV. (AOB, pp. 23-28.) As demonstrated, DTSC consistently used terms like
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“require,” “approve”, and “allow” to describe activities related to the
demolition and DTSC’s oversight through the SOPs. Boeing contends that
these were “informal communications during a large and complex remedial
action” and the use of the terms was “colloquial” and simply “indicated

DTSC’s acquiescence in Boeing’s plans.” (Boeing Br., p. 28.) These were
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not just “informal” or “colloquial” communications, however. DTSC’s
formal letter to Boeing used the word “require” to describe the SOPs
(DTSC001520), as did its notice to the public soliciting comment on the
SOPs (DTSC001783). DTSC’s comments on the SOPs were replete with
commandments as to what Boeing “must” do, including both in revising the
SOPs and in carrying out demolition pursuant to it. (DTSC00716-1721.)

DTSC only increased its oversight as demolition moved into Area
IV. In June 2012 it told Boeing: “Until we reach conclusions on
demolition-related Area I'V radiological characterization, DTSC cannot
concur with pre-demolition activities by Boeing in Area IV that involve the
removal or disturbance of any site features.” (DTSC002924.) It would not
let Boeing begin “pre-demolition” activities for months as it reviewed
“radiological waste characterization screening requirements”
(DTSC002943 [emphasis added]) and determined that “materials from Area
IV with radiation levels above background cannot be routed for recycle or
for non-rad disposal in California.” (DTSC002956 [emphasis added]). In
September 2012, DTSC concluded that “pre-demolition activities proposed
by Boeing may commence at the following non-radiological SSFL Area IV
buildings and structures [listing five structures].” (DTSC002969 [emphasis
added].)

In reviewing one of the first demolitions in Area IV, DTSC sees that
demolition of Building 4006 slab “resulted in significant relocation of soil
and weathered bedrock.” (DTSC007608.) DTSC told Boeing that it “views
this activity as a significant departure from the requirements set forth in the
SOP.” (Ibid. [emphasis added].) “To better manage potential future soil
disturbances during Area IV demolition work . . . DTSC requires that”
Boeing include additional procedures and information in its “future Area IV

building demolition proposals.” (DTSC007609.)
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After this incident, in describing to a member of the public how
DTSC would ensure safe demolition in Area IV, it explained that it had
taken several steps “to ensure that Area IV Boeing building demolitions are
properly conducted to address both potential chemical and radiological
issues.” (DTSC007862.) DTSC explained that it had “direct[ed]” material
from one “non-radiological” facility that was “eligible for recycling” “be
disposed in a Class I Landfill.” (DTSC007864.) It also explained that
Boeing was conducting radiological screening “[a]Jt DTSC’s request” and
referred to its review of the demolition proposals as a “decision letter.”
(DTSC007863.)

Resisting the conclusion that DTSC was directing Boeing’s actions,
Boeing boasts that it previously “demolished a building without DTSC’s
prior review and over its objection.” (Boeing Br., p. 17 [citing
DTSC001290].) In fact, this demolition was precisely what led DTSC to
more thoroughly regulate Boeing’s activity: “as soon as DTSC learned that
Boeing had demolished a structure at SSFL without its advance knowledge,
DTSC informed Boeing that it required advance notice for demolitions and
pre- and post-demolition sampling.” (AOB, p. 23 [citing DTSC001287-
1293; DTSC001456.) This unauthorized activity by Boeing led directly to
DTSC requiring Boeing to submit the SOPs for its approval, which in turn
required each demolition proposal to be submitted to DTSC for its review.

The AOB also pointed out that in obtaining Ventura County building
permits, Boeing expressly assured County staff that “DTSC . . . oversees all
aspects of Boeing related demolition activities”. (AOB, p. 27, n.6 [quoting
11AA008444].) Boeing now backtracks that representation, arguing now
that the County’s permits “simply require compliance with applicable
cleanup regulations” and “no such regulation requires DTSC pre-approval.”

(Boeing Br., p. 28, n.2.)
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Boeing cannot have it both ways: it cannot tell the County that
DTSC is overseeing and approving its demolitions in order to obtain a
demolition permit, while at the same time argue to this Court that DTSC
has absolutely no control over this activity. If Boeing is correct, then it can
demolish structures in the middle of a hazardous waste cleanup site that is
under remediation without any control by the regulator overseeing the
cleanup, and without any review by the County issuing the permits because
it told the County that its activity was already being overseen by the state.
There is something seriously wrong with this picture. As the record makes
clear, Boeing was not lying to Ventura County, because DTSC was actively
and comprehensively regulating Boeing’s demolitions. That such activity

implicates compliance with CEQA is a feature of that law, not a bug.

B. Neither DTSC Nor Boeing Address the Full Scope of
Project Included in the AOC, For Which DTSC is
Preparing an Environmental Impact Report

DTSC and Boeing downplay the reality that the AOC effectively
requires the demolition and removal of all Area IV structures, as its
provisions apply to all Area IV soils, which it defines to include structures
and debris. While this case is not about the adequacy of the someday-
forthcoming EIR for DTSC’s remediation (see Boeing Br., p. 40), it is
about whether DTSC is required to analyze the impacts of the full cleanup
project and alternative methods of implementing the full project prior to
allowing the project or parts of the project to take place. To analyze the
“whole of the project” when reviewing the implementation of the AOC but
to exclude the demolition of Boeing’s Area IV buildings is to irrationally
exclude a portion of the project from the on-going, yet still-unfinished,
CEQA process.

Neither DTSC nor Boeing dispute that the AOC applies to

contamination in all soils in Area IV — soils that are owned by Boeing.

24

Document received by the CA 3rd District Court of Appeal.



(DTSC002103, 002105; see DTSC Br., p. 13 & Boeing Br., p. 39.)
Moreover, no one disagrees that the AOC specifically defines the term
“soils” to include anthropogenic materials and structures. (DTSC002015.)
DTSC points out that SSFL’s “‘radioactive contamination either resulted
from federal activity or is indistinguishable from federal contamination,’
[so] responsibility for addressing radioactive pollution at Area IV rests with
DOE and NRC. (DTSC Br., p. 18 [quoting Movassaghi, 768 F.3d at

p. 835].) And DTSC and Boeing do not dispute that the AOC addresses
radioactive pollution.

Boeing asserts that the AOC only requires demolition of the DOE-
owned buildings, but the document makes clear that Boeing’s building are
expected to be removed as well: “To the extent that DOE is unable to
remove, or arrange with Boeing to remove [Boeing’s buildings], DOE’s
obligations . . . related to soils beneath those buildings shall be stayed, and
DOE shall retain the responsibility for the soils beneath those buildings that
are described in this Order until such time as the buildings have been
removed and the soils beneath them can be accessed, assessed, and
remediated as necessary.” (DTSC002107 [emphasis added].)” DTSC’s
implementation of the AOC, and the EIR that it is conducting of that

" Boeing claims that it is “telling” that Appellants don’t actually cite
the AOC in their citation to the administrative record supporting the
premise that the AOC includes demolition of Boeing’s buildings. (Boeing
Br., p. 39.) What Boeing has actually observed is a simple typographic
error; the AOB cited DTSC002016-17 instead of DTSC002106-2107,
which is the portion of the AOC discussing building demolition. The AOB
correctly cites to these pages in the statement of facts at page 14 which
explains that the AOC applies to “structures and debris, includes demolition
of all structures as part of site remediation, and requires disposal of all
materials with radiation above background in a licensed low level
radioactive waste facility.” (AOB, p. 14, citing inter alia DTSC002105-
2107.)
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project, necessarily includes all of the demolition activity that is
encompassed in the AOC. (See DTSC008030 and DTSC002971.)

DTSC itself did not interpret Area IV demolition to be entirely
divorced from the AOC — while it did not require Boeing to abide by the
AOC’s procedures for its demolition, it did not (prior to this litigation)
claim that Boeing’s Area IV demolition was entirely unrelated or separate
from the AOC project. “Rather, the AOC contemplates Boeing would retain
those [demolition] responsibilities and would independently carry them out,
provided DOE could convince them to do so.” (DTSC007892; see also
DTSC007609 [DTSC informing Boeing that “[w]hile the AOC encourages
the removal of Boeing-owned Area-IV buildings so DOE can complete soil
investigations, the strict investigation and cleanup terms of the AOC also
demand that the demolition process minimize soil disturbance and
handling, even in the cases of temporary excavations and soil movement in
response to unexpected field conditions.”].)

DTSC and Boeing largely hang their arguments on the unsupported
conclusion that Boeing’s demolition is not a project. As discussed in the
AOB (p. 30), DTSC is clearly providing the critical “go/no go” approval for
Boeing’s demolition in Area I'V.

For one thing, neither Boeing nor DTSC cite any authority that
supports the constrained view of CEQA they espouse. They contend that an
activity is only improperly segmented under CEQA if all aspects of that
activity are separate CEQA projects. (DTSC Br., p. 46; Boeing Br., p. 37.)
This is not the analysis considered in Amador, for example, where the court
considered whether the components of the city’s agreement committed it to
a definite course of action with respect to those components, even if there
was uncertainty as to the timing and scope of such commitment. (149

Cal.App.4th at pp. 1108 & 1111.) As the court put it in the recent County of
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Mono decision, the court must consider the “whole of an action including
multiple discretionary approvals.” (81 Cal.App.5th at p. 669.)

Moreover, as set forth above, the AOC plainly encompasses the
demolition of all structures in Area IV, whether it is accomplished by
Boeing or by DOE. As the entity that authored the AOC, it is incumbent on
DTSC, when implementing it, to evaluate the environmental consequences
of that implementation. This would include the consequences of
demolishing, transporting and disposing of the radioactively contaminated
Area IV structures.

As the CEQA Guidelines explain, “‘project’ refers to the activity
which is being approved and which may be subject to several discretionary
approvals by governmental agencies. The term ‘project’ does not mean
each separate governmental approval.” (CEQA Guidelines, § 15378, subd.
(¢).) In Amador, the court explained that one looked not only at the
agreement to support the casino, but the entire scope of that document, in
order to ascertain the full project. (149 Cal.App.4th at p. 1104.) The
agreement was entered to “comprehensively mitigate” the environmental
impacts of the casino (ibid.), while here, the AOC was enacted to lead to
‘[t]he cleanup of soils . . . being consistent with ‘background’ (i.e., at the
completion of the cleanup, no contaminants shall remain in the soil above
local background levels,” subject to specific exceptions. (DTSC002105.)
Again, “soils” is defined as “saturated and unsaturated soils, sediment,
weathered bedrock, debris, structures, and other anthropogenic materials.”
(Ibid.) The AOC specifically includes “building demolition™ as part of its
scope. (DTSC002106-2107.)

The building demolition and its relationship to the AOC is
distinguishable from the leases analyzed in the June 30, 2022 decision in
County of Mono, supra. The case considered whether water allocations by

the City of Los Angeles in 2018 were a new project under CEQA, or
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whether these annual allocations were a continuation of the previously
approved project, the 2010 leases, which were in “holdover status” in 2018.
(81 Cal.App.5th at p. 670.) While the 2018 actions could have been viewed
independently if they were a departure from the terms of the 2010 leases or
the city’s practice under them, the court concluded that the city’s provision
of reduced water in 2018 was permissible under the terms of the 2010
leases and was not inconsistent with historic practice. (/d. at pp. 670-674.)

Here, however, it is clear that the demolition is part of the AOC,
analogous to the construction of the city improvements in Amador. Not
only do the terms of the AOC expressly foresee and include the demolition
of all Area IV structures (DTSC002106-002107), DTSC also historically
regulated Boeing’s demolition activity in Area IV as part of the AOC
(DTSC007608-7609, DTSC007892; DTSC007921.)

C. DTSC’s Activity Approving the SOP Amendment was
AKin to a Regulatory Action; This Argument May Be
Considered on Appeal

This Court can and should consider whether DTSC’s approval of the
amendments to the Standard Operating Procedures (SOPs) were an agency
action subject to CEQA under section 21065, subdivision (a). Both DTSC
and Boeing argue this Court should decline to review whether DTSC’s
approval of Amendment 2 to the SOPs constitutes a separate project under
Public Resources Code section 21065, subdivision (a). (DTSC Br., p. 41;
Boeing Br., p. 41.) However, the California Supreme Court has held that
“parties may advance new theories on appeal when the issue posed is
purely a question of law based on undisputed facts, and involves important
questions of public policy.” (Fisher v. City of Berkeley (1984) 37 Cal.3d
644, 654, fn. 3; see also Noe v. Superior Court (2015) 237, Cal. App.4th
316, 335 [court may consider a “newly-raised issue” if it “involves purely a

legal question which rests on an uncontroverted record which could not
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have been altered by the presentation of additional evidence.”].) Allen v.
City of Sacramento (2015) 234 Cal.App.4th 41, 56, upon which both DTSC
and Boeing rely, refused to consider arguments raised for the first time in
an appellate reply brief and at oral argument, and is thus inapposite for the
proposition that Appellants have forfeited a legal issue raised in an Opening
Brief. Boeing’s reliance on Badie v. Bank of America (1998) 67
Cal.App.4th 779, 784-785 is likewise improper as that case deemed a point
waived where the appellant failed to support its arguments with citations to
authority, which is not what Boeing contends Appellants have done. As all
parties agree, the standard of review for these questions is de novo. The trial
court was not required to make factual findings and the evidentiary record
for the CEQA claims is based on the certified administrative record. This
Court needs no additional information to evaluate and rule upon this claim
as a matter of law. And indeed, as set forth at length in Appellants’
Opening Brief, questions concerning DTSC’s management of materials
contaminated with radiation could be of no sharper public concern.

DTSC approved the second amendment to the SOPs in March 2013,
which specifically states that “[t]he SOP was approved by the [DTSC].”
(DTSC007647.) The amendment explains that it was prepared at DTSC’s
request “to specifically address application of the SOP to former
radiological building [sic] Area IV.” (/bid.) The SOP amendment directs
activities that will have physical impacts on the environment, including
directing that all waste is to be disposed in a Class I hazardous waste

landfill,® establishing that only materials with “surface activity exceeding

8 DTSC argues that the reference to Class I disposal simply states the
requirements of Executive Order D-62-02, but that order does not mandate
that materials from decommissioned sites not be disposed as low-level
radioactive waste. DTSC treats the “floor” of the Executive Order (Class I
disposal) as if it is the sole permissible disposal option. DTSC’s legal
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federal and state release criteria” would be disposed as “low level
radioactive waste.” (DTSC007649.) The amendment permitted demolition
without further radiological surveys of the structures or their contents, and
required post-demolition screening. (DTSC007648.) These are indisputably
determinations that regulate the environmental impacts of the demolition
activity.

1. DTSC’s Argument Regarding Foreseeable Direct
or Indirect Environmental Change Ignores the
Purpose of the SOPs

DTSC argues that Appellants did not demonstrate that “DTSC’s
review of Amendment 2 may have caused ‘either a direct physical change
in the environment or a reasonably foreseeable indirect physical change in
the environment.”” (DTSC Br., p. 42.) Citing this Court’s opinion in Center
for Biological Diversity v. California Department of Conservation, etc.
(2019) 36 Cal.App.5th 210 (“CBD”), DTSC contends that “oversight
actions” generally will not be found to cause changes to the physical
environment.

DTSC overstates the holding of that case. CBD examined an EIR
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that was specifically “mandated by statute” “without any accompanying
‘proposed project’ requiring action by [the Department] or any other public

agency,” a circumstance described as “rare, and possibly unique.” (36

position is inconsistent with the statement it made to Boeing in 2012 that
the agency’s top officials (Director Raphael and Secretary Rodriguez)
would not permit any materials containing radiation above background to
be disposed at non-radiation disposal facilities in California.
(DTSC002956.) That the agency took this position, from which it
apparently retreated in approving SOP Amendment 2, reveals that SOP
Amendment 2 was not merely restating legal requirements, but imposing a
discretionary determination allowing for the disposal of materials
contaminated with radiation above background at facilities not authorized
to receive low level radioactive waste.
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Cal.App.5th at p. 223.) Petitioner sought a writ of mandate for “violations
of CEQA for approving or carrying out a program of well stimulation . . . in
reliance on an inadequate EIR.” (36 Cal.App.5th at p. 224.) This Court
concluded that the agency was not relying on the EIR to carry out well
stimulation, and that “though the Department oversees a regulatory
program encompassing well stimulation activities in the state, that program
was not the ‘project’ that the Department was charged with examining” in
the statute at issue. (/d. at p. 227.) The Court explained that “regulation”
did not mean that the underlying activity was engaged in by the
Department, but noted that the Department had “conducted a separate
CEQA review in connection with the proposed rulemaking.” (/d., fn. 8.)
The Court did not hold, as DTSC states, that regulatory oversight is not a
project for purposes of CEQA.

Moreover, this was not mere “oversight” of work performed by
others. DTSC approved SOP Amendment 2, which included the agency’s
determinations regarding permissible disposal thresholds for radioactive
debris in a Class I Landfill, and then proceeded to review the demolition
activities against this approved protocol. (DTSC007921-7925.) The
agency’s involvement in the process and the nexus of this approval to a
foreseeable physical impact on the environment could not be clearer.

2. Boeing’s Argument that the SOP Was Not Prepared
by DTSC Ignores DTSC’s Role in Approving the SOP
and Its Amendment 2

Boeing contends that DTSC did not prepare SOP Amendment 2, so
the agency’s approval of these procedures and their disposal criteria cannot
be a project undertaken by the agency. (Boeing Br., p. 42; see also DTSC
Br., p. 44.) Boeing’s focus on who prepared the amendment is mistaken. As
Appellants’ Opening Brief makes clear, both modification of and enactment

of regulations are projects subject to CEQA review. (AOB, p. 33, citing
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John R. Lawson Rock & Oil, Inc. v. State Air Resources Bd. (Lawson)
(2018) 20 Cal.App.5th 77, 100-101; Plastic Pipe & Fitting Association v.
California Building Standards Commission (2004) 124 Cal. App.4th 1390,
1412 [regulations with the purpose of controlling activities of others can be
a project under CEQA].) DTSC concedes that an agency’s adoption of
regulations meets the definition of a project under Public Resources Code
section 21065, subdivision (a). (DTSC Br., p. 44.) Yet Boeing contends that
SOP Amendment 2 is Boeing’s document so DTSC’s approval of it cannot
be equated to an agency approval of a regulation under CEQA.

This formalistic argument focuses on who authored the document,
ignoring the genesis of the SOPs. DTSC ordered Boeing to prepare the
SOPs for its approval. (DTSC001520.) DTSC’s October 2009 letter to
Boeing commanded it unequivocally to, “by November 4, 2009, submit an
amended version of the Standard Operating Procedures which incorporates
procedures that will ensure that DTSC is notified of any potential
demolition activities located near or within either a solid waste
management unit or where there may have been a release of a hazardous
substance. In addition, the SOP shall require that any notification include a
certification . . . that based on a review of historical documents, that to the
best of knowledge and belief, that no radiological materials were handled
and that no radiological-related activities were conducted in any structures
proposed to be demolished.” (/bid.) The intent of the SOPs was to make
certain “that materials or media that have been impacted by chemical
releases in areas proposed for building demolition are properly managed
and disposed, and removal does not by-pass DTSC’s approval obligation,
CEQA assessment and notification to the community. (DTSCO001661; see
also DTSC001669 [purpose of SOPs is to ensure that “the review, approval,
documentation and administrative record of proposed building demolitions

meet all of DTSC’s regulatory obligations™].) DTSC also required
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extensive revisions to the SOP after its initial review of Boeing’s
submission in 2010. (DTSC001716-1721.)

DTSC was aware that when radiation was involved “we will need to
approve a screening protocol for rad that can be applied as necessary for
buildings located in suspect areas.” (DTSC001525 [emphasis added].)
DTSC required amendment of SOP “for Area IV pre-demolition
operations.” (DTSC002970.) DTSC “requested that the SOP be amended”
to address Area IV radiological buildings. (DTSC007640.) DTSC
“review[ed] Boeing’s proposed Building Demo SOP Amendment 2” to “get
comments back to Boeing,” (DTSC007617, see also DTSC007615), and
provided such comments several weeks later (DTSC007639). DTSC’s
revisions included requirements that increased the agency’s involvement in
the demolition: for instance, compare item 8§ at DTSC007595, Boeing’s
proposed Amendment 2, which simply stated that no further surveys would
be performed prior to demolition, with DTSC07641-42, reflecting DTSC’s
edits to Boeing. DTSC added requirements that Boeing notify it if any
“features of radiological interest are identified” and to segregate any such
features for additional evaluation. (DTSC07642.) The final version of SOP
Amendment 2 contains this exact provision as revised by DTSC.
(DTSC07648-49.) At the conclusion of the review process, Boeing
“accepted DTSC’s comments on the draft amendment 2,” sending a final
version, and DTSC responded that it would “include those as part of the
SOP.” (DTSC07654.)

As the evidence demonstrates, the SOPs were not simply “Boeing’s
document.” They were compelled by DTSC, reviewed and revised by
DTSC, subjected to public comments at DTSC’s order, and finally
approved for Boeing’s use by DTSC. The SOP Amendment 2 cannot be
understood in isolation from this history, as Boeing and DTSC now

propose. The SOP and its Amendment 2 were a project of DTSC to regulate
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Boeing’s demolition and disposal activity, including of the radiological

buildings in Area IV, and its approval was subject to CEQA review.

D. DPH Violated CEQA By Approving Building 4100 for
“Unrestricted Use,” Without Ever Considering Whether
CEQA Applied.

Apparently conceding that “demolition and disposal might have
environmental effects” (DPH Br., p. 46), DPH asks this Court to distort
CEQA principles and validate DPH’s decision to ignore the obvious
environmental consequences of demolishing a building with radiologically-
activated concrete and disposing that debris at a facility not licensed to
receive low-level radioactive waste. (DPH004852.)

1. DPH’s Decommissioning Decision Greenlit
Boeing’s Demolition of Building 4100

First, the record simply belies DPH and Boeing’s representations
that Boeing did not apply for, and DPH did not provide, approval of
demolition: Boeing applied for DPH’s approval of its planned demolition
and disposal of Building 4100 in its Final Status Survey and DPH approved
those activities in Boeing’s amended license. Boeing’s “Final Status
Survey” proposed a specific plan of action — demolition of Building 4100
— and made specific representations about the disposal of the building
debris, namely that “post-demolition debris from 4100 will be
radiologically acceptable for off-site disposal and/or recycling.”
(4100Building000118.)° DPH then approved a license amendment “in

accordance with the statements, representations, and procedures

? There is also no dispute that DPH received updates on the timing of
Boeing’s proposed demolition of Building 4100 (see 4100 Building
001934), to which DPH responded: “Appreciate the updated SSFL demo
timing document. RHB Staff will be at SSFL, March 27, 2013, to survey
portions of Building 4100 in support of a current licensing action.”
(4100Building 001935.)
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contained” in Boeing’s Final Status Survey. (4100Building000002-
000003, 9 13(s); 4100Building001383 [Final Status Survey attached to
November 20, 2012 letter].) Indeed, Boeing expressly represented in the
third sentence of the Final Status Survey that its submission provides “the
basis for the release of the survey unit and subsequent disposal of building
materials from the survey unit.” (4100Building000096; see also
11AA08052, q 23 [“Implicit in this release for unrestricted use is the ability
to renovate or demolish structures at the site.”].) Boeing and DPH maintain
the demolition was never “approved” by DPH despite internal DPH
correspondence reflecting it considered itself (along with DTSC) to be
“involved in approving the building 4100 for demolition.”
(4100Building001761.) Moreover, the license amendment was made
expressly contingent on demolition of Building 4100 and ensuring “post-
demolition debris would be radiologically acceptable for off-site disposal,”
(4100Building000118) which more than meets the definition of “approval”
(Guidelines, § 15352(a)) of “an activity that involves the issuance” of a
“license, certificate, or other entitlement for use” (Pub. Resources Code,

§ 21065, subd. (c).) DPH cannot avoid CEQA by claiming that there is “no
DPH approval for Boeing to do anything” (DPH Br., pp. 44-45) when the
amended license incorporated Boeing’s representations regarding
demolition and disposal of Building 4100 debris. And relatedly, for DPH to
claim the amended license does not involve an “entitlement for use” (Pub.
Resources Code, § 21065, subd. (c)) because “Boeing cannot point to
anything from DPH that grants Boeing a right to demolish” (DPH Br., p.
38) again ignores that the proposed demolition “involves the issuance” of a
“license” and that the amended license was issued “in accordance with the

statements, representations, and procedures contained” in Boeing’s

35

Document received by the CA 3rd District Court of Appeal.



Final Status Survey referencing demolition and disposal.
(4100Building000002-000003, 9 13(s) [emphasis added].)'°

To avoid CEQA liability, DPH and Boeing proceed as though the
statutory and regulatory landscape contains a massive loophole allowing
DPH to purportedly “release” Building 4100 from its license to avoid
evaluating the environmental consequences of subsequent demolition and
disposal of Boeing’s radiological buildings (and the controversy that
accompanied its previous decisions, see AOB, p. 38). Yet the sweeping
language of DPH’s statutory mandate to “initiate and administer necessary
programs of surveillance and control of those activities that could lead to
the introduction of radioactive materials into the environment” (Health and
Safety Code, § 114705), to prevent radioactive contamination of the
environment “by written order” (id., § 114725), and the State’s policy “to
institute and maintain a regulatory program for sources of ionizing radiation
so as to provide for . . . an integrated effective system of regulation within
the State” (id., § 114965 [emphasis added]) contravene DPH’s blinkered
view of its own jurisdiction. (See also id., § 114715 [prohibition on
“dispos[al] of radioactive wastes within the state except in a manner and at
locations as will result in no significant radioactive contamination of the
environment”]; id., §§ 115000, subd. (b), 114985, subd. (d), 114970, subd.
(a).) DPH’s continued insistence that it could simply engineer a regulatory
no-man’s land by “releasing” Building 4100 from its license ignores the

reality that “[t]he Legislature does not, one might say, hide elephants in

' Even if Boeing was not required to demolish Building 4100 as a
condition of decommissioning, Bozung v. Local Agency Formation Com.
(1975) 13 Cal.3d 263 instructs that approval of a potential action that is
“merely permissive and does not compel” the licensee to follow through
nevertheless constitutes a “project” and involving issuance of “an
entitlement.” (/d., p. 279; AOB, p. 42.) Tellingly, DPH cites but does not
actually distinguish Bozung. (See DPH Br., pp. 38-39.)
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mouseholes.” (Jones v. Lodge at Torrey Pines Partnership (2008) 42
Cal.4th 1158, 1171 [quotations omitted].)

And yet DPH doubles down, claiming its decision to authorize
decommissioning is not “discretionary,” that DPH was legally prohibited
from considering the environmental consequences of how Building 4100
would be used after decommissioning (DPH Br., pp. 40-41, and that Boeing
even had the right to “legally compel approval” of the decommissioning
request without any changes (Boeing Br., pp. 47-48). However, DPH’s
discretion to regulate the dismantling of a building with radiological
contamination and the disposal of that contaminated building debris, cannot
be squared with DPH’s representations to the trial court, a plain reading of
Regulation 30256, and DPH’s statutory mandate stated above. Namely,
Regulation 30256, subdivision (k) provides that specific licenses “shall” be
terminated if DPH determines that “[r]easonable effort has been made to
eliminate residual radioactive contamination” and “the premises are
suitable for release for unrestricted use.” By focusing on the “shall” and
ignoring the discretion imbued in a determination of “[r]easonable effort”
and that premises are “suitable for release,” DPH and Boeing suggest DPH
is categorically prohibited from considering environmental consequences in
determining whether a premises is “suitable for release” and has zero ability
to shape decommissioning in a way that would respond to concerns which
might be identified during environmental review. Interestingly, DPH made
precisely the opposite point in its briefing below, arguing that “a property
would not be suitable for release for unrestricted use if it contains
‘radioactive waste’ that could potentially be disposed in a manner that

would ‘result in ... significant radioactive contamination of the
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environment.” (Health & Saf. Code, § 114715.).” (10AA007754.)!! In any
event, DPH is expressly authorized to order Boeing to undertake
“appropriate further actions required for termination of license” (§ 30256,
subd. (1)) which could, if DPH so determined, include actions designed to
ameliorate findings of an environmental review. (See also DPH Br., p. 29
[conceding that where further decontamination efforts are reasonable, it
“will not release the property until the licensee has undertaken those
reasonable efforts”].) In short, the notion that “DPH may not consider
whether the premises are suitable for demolition” because “the question is
whether the premises are suitable for unrestricted use” (DPH Br., pp. 40-
41) 1s not just Orwellian, it is contrary to the very regulation DPH relies on.
Hoping to reframe the analysis, Boeing next claims that DPH’s
“release” of Building 4100 merely ends “temporary property restrictions
that ran with the license” thus “restoring [Boeing] to its pre-existing right to
exercise ‘unrestricted use’ of its property” akin to an agency’s refusal to
renew a permit, which is expressly exempt from CEQA. (Boeing Br., p.
45.) This legal legerdemain obfuscates the difference between allowing a
permit to lapse (like the airport’s permit in Sunset Sky Ranch Pilots Assn. v.
County of Sacramento (2009) 47 Cal.4th 902, 908) and affirmatively
amending a license “in accordance with the statements, representations,
and procedures” (4100Building000002-000003, 9 13(s)) regarding
demolition and disposal of building materials. Boeing’s maximalist position
— that decommissioning must be analyzed as a termination of an
entitlement — cannot be squared with the mountain of precedent

admonishing agencies to construe CEQA exemptions narrowly so that “in

' Likewise, DPH claims § 30256, subdivision (k) even prohibits
consideration of the “post-commissioning use intended by the licensee.”
(DPH Br., p. 41.) The regulation contains no such prohibition.
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all but the clearest cases of categorical exemptions, a project will be subject
to some level of environmental review.” (Save Our Carmel River v.
Monterey Peninsula Water Management Dist. (2006) 141 Cal.App.4th 677,
697.)

Finally, it bears repeating that Appellants are not claiming that
decommissioning necessarily triggers CEQA in every case, as Boeing
misrepresents. (Boeing Br., pp. 45-46.) !2 This case presents a far narrower
question: When an agency has actual knowledge that a licensee plans to
demolish a building with latent radiological contamination and authorizes
decommissioning subject to the representations set forth by the applicant,
and those representations include statements proposing demolition and
conditions for disposal, has the agency “approved” a “project” within the
meaning of CEQA? Surely such information satisfies the requirement of
“physical change to the environment” that is a necessary component for the
applicability of CEQA. To allow DPH to approve decommissioning based
on specific representations about demolition and disposal of radiological
material but then turn a blind eye to the environmental effects of demolition
and disposal of radiological material makes a mockery of the “full
environmental disclosure” (California Unions for Reliable Energy v
Mojave Desert Air Quality Management Dist. (2009) 178 Cal.App.4th
1225, 1242 (“CURE”)) CEQA demands.

12 Boeing and DPH also wrongly claim that Appellants “conceded”
that DPH’s decommissioning decision is not subject to CEQA. (Boeing Br.,
p. 50; DPH Br., p. 38, fn. 80.) What Appellants actually argued is that in
this case, given DPH’s undisputed and actual knowledge that Boeing
sought to decommission Building 4100 in order to demolish it, that CEQA
does not allow DPH to greenlight decommissioning and demolition without
any consideration of the inevitable environmental consequences thereof.
(10AA007816:19-7817:18.)
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2. Appellants’ CEQA Claim Against DPH is Not
Time-Barred.

Boeing (but not DPH) claims that Appellants’ CEQA claim against
DPH is time-barred because Appellants’ Amended Petition does not “relate
back” to the original Petition. (Boeing Br., pp. 49-51.) Boeing conveniently
omits that courts liberally apply the relation-back doctrine (Estrada v.
Royalty Carpet Mills, Inc. (2022) 76 Cal. App.5th 685, 715) and ignores the
“strong policy in this state that cases should be decided on their merits.”
(ldding v. North Bay Construction Co. (1995) 39 Cal.App.4th 1111, 1114.)
And in any event, Appellants’ modest supplementary phrases to their
original Petition did not add a new CEQA claim against DPH, but merely
sought the same recovery — compliance with CEQA — as requested on the
same basic set of facts as the original pleading. (Garrison v. Board of
Directors (1995) 36 Cal.App.4th 1670, 1678 [applying doctrine where no
“new or different obligation by [DPH] was alleged in the amended
petition”]; Pointe San Diego Residential Community, L.P. v. Procopio,
Cory, Hargreaves & Savitch, LLP (2011) 195 Cal.App.4th 265, 277 [“In
determining whether the amended complaint alleges facts that are
sufficiently similar to those alleged in the original complaint, the critical
inquiry is whether the defendant had adequate notice of the claim based on
the original pleading.”].)

Applying an overly technical version of the relation-back doctrine,
Boeing seeks to distinguish Appellants’ “original” CEQA claim
challenging DPH’s approval of the demolition of Building 4100 from the
“new CEQA claim challeng[ing] DPH’s antecedent decision to
decommission” (Boeing Br., p. 50 [emphasis original]). However,
Appellants have only ever had one CEQA claim: that DTSC and DPH
exercised their discretion in evaluating and approving Boeing’s requests to

demolish and dispose of the radiologic structures in Area IV without proper
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CEQA review. The First Amended Petition simply made explicit that one
way in which DPH exercises its “discretion in evaluating and approving
Boeing’s request to demolish and dispose of the radiologic structure in
Area IV was through its approval of decommissioning. (See
11AA008800-8801.) Indeed, the trial court flatly rejected Boeing’s
mischaracterization of Appellant’s CEQA claim, stating in its order
granting Appellants’ motion to amend that “the claim as briefed by
Petitioners in their opening brief does not appear to the Court to be so
different from what was previously pled in the Petition and Complaint as to
drastically change the tenor of the allegations.” (12AA008830.)

For this reason, Boeing’s distinguishable authority is not the least bit
insightful. Appellants have not plead two CEQA claims involving
“different instrumentalities of harm” based on “distinct legally [sic]
theories” that challenge “different conduct.” (Boeing Br., pp. 50-51)
Indeed, in Boeing’s proffered case Lee v. Bank of America (1994) 27
Cal.App.4th 197, the Court declined to deem Lee’s claim of wrongful
termination to “relate back™ to the original claim of wrongful demotion
because, at the time the original complaint was filed, the cause of action for
wrongful termination had not accrued (Lee had not yet been fired); it would
be “Kafkaesque” to decide otherwise. (/d. at pp. 205-206.) By contrast here,
as Boeing concedes, Appellants could have expressly challenged DPH’s
decision to decommission Building 4100 in 2013, in their original Petition
for Writ of Mandate. (See Boeing Br., p. 49.)

In sum, considering “[t]he policy behind statutes of limitations is to
put defendants on notice of the need to defend against a claim in time to
prepare a fair defense on the merits” (Pasadena Hospital Assn., Ltd. v.
Superior Court (1988) 204 Cal.App.3d 1031, 1035) and the fact that the
trial court stated it “does not find Respondents or Real Party in Interest

would be prejudiced by the allowance of the amendment” (12AA008829),
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this Court should reject Boeing’s improper procedural effort to deny
audience to Appellants’ claim against DPH on the merits.

II.  RESPONDENTS’ BRIEFS CONFIRM THAT THE AGENCIES’ USE OF
THE GUIDANCE DOCUMENTS IS UNLAWFUL UNDER BOTH
PRONGS OF TIDEWATER

Appellants’ Opening Brief explained that DPH has on the books a
duly enacted regulation containing the state’s standard for decontaminating
a licensed site before the site may be released for unrestricted use:
Regulation 30256(c) provides that “the licensee shall . . . [r]lemove
radioactive contamination to the extent practicable,” and Regulation
30256(k) prescribes that the license will be terminated only after “the
Department determines that: (1) Radioactive material has been properly
disposed; (2) Reasonable effort has been made to eliminate residual
radioactive contamination, if present; and (3) A radiation survey has been
performed which demonstrates that the premises are suitable for release for
unrestricted use; . . .” In other words, the site must be cleaned to
background radiation levels (levels that would be present absent the
licensee’s activities) unless full decontamination would be impracticable, in
which case reasonable effort must be made to reduce residual
contamination to the lowest practicable level. DTSC uses the same
numerical standards when deciding whether radiological waste can be
released for unrestricted use, including disposal in facilities not licensed to
receive such waste.

But Respondent Agencies have effectively amended the adopted
standard by substituting the numerical standards of the Guidance
Documents. Not only is the record replete with reliance on the Guidance
Documents at multiple sites (see AOB, pp. 48-51), the record is utterly
bereft of any evidence of analysis or consideration whether lower radiation

levels than those set in the Guidance Documents could practicably be
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achieved at a given site. An action that contradicts a duly adopted
regulation does not merely “implement” that regulation, it alters the enacted
rule without the public vetting to which the superseded rule was subjected
and a proposed amendment must be subjected. (Malaga County Water
District v. Central Valley Regional Water Quality Control Board (2020) 58
Cal.App.5th 418, 439 (Malaga).) Respondents have no coherent argument
why the Guidance Documents are not quintessential underground
regulations. (Gov. Code, § 11340.5, subd. (a).) The two-prong test of
Tidewater Marine Western, Inc. v. Bradshaw (1996) 14 Cal.4th 557
(Tidewater) confirms the violation of the Administrative Procedure Act
(APA).

A. Respondent Agencies Intended, and Have Implemented,

the Guidance Documents to Apply Generally to the
Decontamination of Licensed Facilities

Plainly the Guidance Documents represent guidelines, criteria,
bulletins, manuals, instructions, standards of general application, and rules
(Gov. Code, § 11340.5, subd. (a)), specifying how much radioactive
material may be left behind before the facility may be released for
unrestricted use. The first prong of the Tidewater test is whether the agency
“intend[s] its rule to apply generally, rather than in a specific case.” (14
Cal.4th at p. 571.) The rule need not apply universally; a rule applies
generally so long as it declares how a certain class of cases will be decided.
(Ibid.) That 1s precisely what Respondent Agencies have done.

1. Respondent Agencies Employ the Guidance
Documents as Rules of General Applicability over a
Class of Cases Within Its Jurisdiction

In the face of the evidence showing Respondent Agencies repeatedly
using the Guidance Documents, each persists with conclusory assertions
that it does not use them as a rule of general applicability and that there is

no certain class of cases to which they will be applied. (DPH Br., pp. 47-50;
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DTSC Br., p. 49.) They make no effort to explain away the numerous
examples of explicit reliance on the Guidance Documents recited by
Appellants—not just at SSFL but at other sites across the state. (AOB,
pp. 48-51.)

There cannot be any serious doubt about the class of cases to which
DPH applies its underground regulation. It already has adopted a rule that
sets the decontamination criteria for decommissioning: Regulation 30256.
Instead, in every case found in the record in which decontamination criteria
are called for, DPH has either expressly or implicitly applied the Guidance
Documents’ criteria. Of course, we do not write on a blank slate here. The
superior court ruled in 2002 that DPH was illegally using the numerical
standards of the Guidance Documents as underground regulations in a
judgment and writ from which DPH did not appeal (and with which the
Governor ordered it to comply). These are the same values in the same
Guidance Documents still being applied today.

Likewise, DTSC has consistently applied the Guidance Documents,
in its case to determine whether waste from a decommissioned site may be
disposed without restriction, including at hazardous waste facilities not
designed to contain radiological waste. The best example in this record is,
of course, SSFL, where DTSC was called upon to determine whether the
debris from SSFL “meet[s] all acceptable regulatory limits for disposal at a
Class I Hazardous Waste Landfill.” (See AOB, p. 48-49, quoting DTSC
009235.) To exercise its discretion, DTSC literally contracted with DPH to
perform the laboratory tests necessary to verify compliance with the
explicitly enumerated four Guidance Documents. (/bid.) Its use of the
Guidance Documents as the standard for unrestricted use and disposal

could not be clearer.
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2. Respondent Agencies’ Underground Regulation
Imposes Maxima on Residual Radiation, So
Licensees That Propose Less-Than-Maximum
Contamination Levels Are Entirely Compliant with
the Underground Regulations

Respondents’ principal defense is the claim that various licensees
proposed to decontaminate to levels different from the numbers specified in
the Guidance Documents, which, Respondents argue, shows that the
Guidance Documents are not actually used invariably to determine how a
certain class of cases will be decided. From this proposition, Respondents
would fashion two arguments: that the numerical standards are not
invariably used and that the decontamination standards are not the
agencies’ standards at all, but rather the licensees’ standards. Respondents
are wrong on both counts. As explained in the Opening Brief, the licensees
know that the Guidance Documents impose not required contamination
levels but maximum automatically-permitted contamination levels. Lower
levels are, of course, consistent with the underground regulations. And, in
fact, all of Respondents’ examples of departures from the Guidance
Documents’ numbers are to lower levels of residual radiation, confirming
that licensees know that the Guidance Documents’ numbers are the
Respondent Agencies’ rules—not the licensees’ rules.

Appellants’ Opening Brief explicitly pointed out that the Guidance
Documents contain numeric standards that impose not the only permissible
radiation levels but rather “the maximum permissible radiation levels. They

don’t prohibit anybody from having less radiation than Respondents would

allow.” (AOB, p. 52.) None of the Respondents even acknowledge this fact.

(The word “maximum” actually does not even appear anywhere in either
Respondent Agency’s brief.) Instead, Respondent Agencies simply assert

that voluntary decontamination to less-than-maximum permitted levels
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somehow disproves their enforcement of the Guidance Documents’
maxima.

For example, Reg. Guide 1.86 declares the maximum “Surface
Contamination Levels” of uranium and associated decay particles to be
15,000 decays per minute per 100 square centimeters (dpm/100 cm?).
(BAA006058.) Now, it may be that a given facility already falls below that
standard, with readings of, say, half the prescribed maximum (viz. 7,500
dpm/100 cm?). Obviously DPH’s reliance on Reg. Guide 1.86 does not
require the licensee to add uranium contamination to the facility before it
may be decommissioned. These are, as the document makes clear,
maximum acceptable residual radiation levels. (See 8AA006057 [“If
residual radiation levels do not exceed the values in Table I, the
Commission may terminate the license.”].) A licensee demonstrates
compliance by tendering readings at or below the numerical standards.

To refute Appellants’ point, one would expect Respondents to tender
two kinds of cases: where they permitted deviations above the maxima, or
where they required a given licensee to achieve radiation levels below the
Guidance Documents’ maxima. In fact, they have not proffered a single
example of a deviation above the Guidance Documents’ numbers. That
simply confirms that the agencies are consistently enforcing their
underground regulations as setting maxima. The examples each of the
agencies has tendered as examples of deviations from the numerical
standards involves a licensee confirming in its application that it does not
propose to exceed the Guidance Documents’ limits.

Thus, DPH tenders 19 examples of licensees’ proposed deviations
from the numerical standards (see DPH Br., pp. 24-28), but it neither claims
nor shows that any of the examples resulted in permitted radiation levels

above the maxima of the Guidance Documents:
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e Four of DPH’s 19 examples explicitly cite the Guidance
documents: Rocketdyne (p. 24), Boeing (p. 25), General Atomics
(ibid.), and U.C. Berkeley (id., p. 26, citing Ex. 111).

e Seven applications state that the site will be cleaned to
“background,” “near background,” or “below detectible”:
Stanford (DPH Br., p. 25), U.C. Berkeley (ibid., p. 26, citing
Ex. 110), two PNET applications (id. at p. 27, citing Exs. 120 &
126); and Clear Path Technologies (DPH Br., p. 28). Another
two, involving Anacor Pharmaceuticals, represent cases where
the licensee initially relied on the Guidance Documents but then
agreed to clean the facility to “indistinguishable from

background.” (DPH Br., p. 28.)"3

13 DPH characterizes Anacor’s original application as “propos[ing]
to use various site-specific numerical values.” (DPH Br., p. 28.) Actually,
Anacor proposed numerical values explicitly based on the Guidance
Documents. But in a sudden act of compliance with the law at DPH, an
“employee” rejected the application, explaining that numerical release
criteria had been “overturned by the courts” (DPH Br., p. 28, citing
Ex. 125, p. 229), an apparent reference to the 2002 writ. In response, the
licensee agreed “to clean up to ‘indistinguishable from background.”” (DPH
Br., p. 28.) This is a typical example of a licensee understanding that the
agency was enforcing the Guidance Documents, citing its compliance with
them, but in this case found an atypical deviation from that adherence in its
case, was able to meet the background-level standard. It demonstrates that
in the one instance where DPH enforced the Regulation 30256 actually on
the books, compliance was readily achievable, and practicability appears
not to have been an issue.

Appellants trust it is clear to the Court that a single, aberrant case of
not following an underground regulation does not negate the mountain of
evidence of the Guidance Documents’ continuous use. Any suggestion that
it does would invite agencies to immunize themselves against the rule
against using underground regulations with the simple expedient of
departing from the rule in a single case.
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e Six applications express the amount of radiation in terms of
millirems,'# with the licensee asserting that the residual radiation
would be 1 mrem or less: Children’s Hospital of Los Angeles
(DPH Br., p. 25), Roche Palo Alto (ibid.), Los Angeles County
Public Health (ibid.), U.C. Davis (id., p. 27 two applications),
and Brachytherapy Services (id., p. 28). Again, there is no
indication that any of them exceeded the Guidance Documents’
maxima.

e Two more commit to cleanup to either two-times background or
1 millirem: (SageRider West, id., p. 27 (“2 times background”)
and PNET (ibid., citing Ex. 119 [“‘less than twice the
background value’ [or] 1 mrem, depending on the
radionuclide’”]).

Based on this list, DPH announces that “[n]one of [the licensees’
proposed criteria match any of the Four Documents that Plaintiffs claim are
underground regulations.” (DPH Br., p. 28.) The first four cases, explicitly
referring to the Guidance Documents, plainly “match” those documents.

And, even more importantly, in none of them, including the remaining 15,

4 A “rem” is measure of the biological damage to living tissue as a
result of radiation exposure and is also known as the “biological dose.”
(See U.S. Nuclear Regulatory Comm., Glossary, “Rem,” at
https://www.nrc.gov/reading-rm/basic-ref/glossary/rem-roentgen-
equivalent-man.html (last accessed Oct. 27, 2022).) A millirem is one one-
thousandth of a rem. The Guidance Documents are, as noted above,
expressed in dpm/100 cm?, which is a measure of radioactivity rather than
biological dose; conversion of one measure to another is complex and
dependent on other variables. (See 10AA007683-84, 7697-7705.) DPH
does not claim that one or two millirems would exceed the dpm/100 cm?
standards of the Guidance Documents. All that needs to be said here is that
none of the millirem examples have been shown to exceed the Guidance
Documents’ maxima.
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does DPH claim to find a licensee proposing to exceed the numeric maxima
of the Guidance Documents. Indeed, with the one telling exception of
Anacor (see fn.133, supra), the record does not contain any case in the past
20 years where the agency required a licensee to meet a standard below the
guidance documents’ maxima.

And, of course, a regulated entity satisfying the government’s
radiological standards does not transmute those standards into the
applicant’s rule any more than an airline passenger presenting his or her
driver’s license to an airport security officer makes the requirement to do so
the passenger’s. (See AOB, p. 53.) It’s the passenger’s driver’s license, but
it’s the government’s requirement.

DPH proffers conclusory assertions that the Guidance Documents
are not applied generally, are not intended to be so applied, do not
“function in both intent and practice as a rule that must be followed
prospectively in agency proceedings,” and are not binding on DPH staff,
which evaluates each case separately and has discretion to depart from
them. (DPH Br., pp. 47-51.) These assurances are not merely lacking in
record support, they are refuted by the record. The direct evidence proffered
by DPH itself shows the routine approval of applications so long as they do
not propose to exceed the Guidance Documents’ numeric maxima, and
there is a complete absence of any assessment whether decontamination to
background is practicable and, if not, whether some decontamination would
be practicable. (See Reg. 30265.) Neither DPH nor DTSC has produced any
of the technical studies, health assessments, or financial analyses that would
be necessary to do what the codified cleanup standard requires,
documentation they have every reason to produce if it exists and backs up
their conclusory claims. There are, to be sure, elaborate calculations of the
proposed residual radiation levels, but no assessments of whether cleanup

to background is practicable and, if not, how close to background can
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practicably be achieved. At this point, the Court may choose not to rely on
the assurances of DPH. (Cf., Evid. Code, § 412 [“If weaker and less
satisfactory evidence is offered when it was within the power of the party to
produce stronger and more satisfactory evidence, the evidence offered

should be viewed with distrust.”].)

B. There Can Be No Doubt That the Respondent Agencies
Rely on the Guidance Documents to Implement the Laws
That Each Enforces or Administers

Plainly each of the Respondent Agencies is using the Guidance
Documents to implement, interpret, or make specific the law enforced or
administered by it: DPH in enforcing and administering its licensing of
radiological facilities and their decommissioning, and DTSC in enforcing
and administering its authority over hazardous waste facilities, specifically
their receipt of radiological wastes. That clearly satisfies the second prong
of Tidewater. (14 Cal.4th at p. 571.)

Much of the Respondent Agencies’ briefing is devoted to each
agency enumerating what it does not regulate—in the process often
pointing to the other. DPH touts that it does not regulate radiological
materials once they are released. (DPH Br., p.18 [“By definition, once a
building has been decommissioned, the radioactive material subject to the
license ‘has been properly disposed’ and the licensee has made a reasonable
effort to decontaminate the building. [Citing Reg. 30256.] ... DPH has no
authority over what happens to decommissioned buildings removed from a
license, including how they are used, whether they are demolished, or what
happens to the debris if they are demolished.”].) DPH recites the regulatory
authority of various other state and federal entities (including DTSC),
acting under other laws, over various activities at SSFL. (/d., pp. 15-23.)
None of this diminishes DPH’s administration and enforcement over

radiological hazards of DPH licensees, the enforcement and administrative
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authority for which DPH has deployed the Guidance Documents. Similarly,
DTSC emphasizes its jurisdiction over non-radiological hazardous waste,
similarly pointing to the authority of other agencies (including DPH).
(DTSC Br., pp. 15, fn. 2, 18-20 [emphasizing the “separated state—federal
jurisdictions for radioactive and non-radioactive contamination at SSFL];
id., at pp. 50 [no DTSC authority over decommissioning, cleanup of
licensed site], 52 [DPH sets implementation of the Hazardous Waste
Cleanup Law, not DTSC], 53 [DTSC doesn’t regulate or license radioactive
materials, set radwaste release standards—that’s DPH plus the U.S.
Department of Energy and Nuclear Regulatory Commission]; .)

Nevertheless, each agency concedes that it has regulatory authority
over its respective area of radioactive contamination. DPH acknowledges
that it regulates and licenses possession of radioactive materials (DPH Br.,
pp. 15-16) and prohibits radiological contamination of the environment (id.,
p. 18-19) but “generally” does not cover “material from a decommissioned
property” (id., p. 19). DTSC acknowledges that areas “with potential
radioactive contamination are being addressed by NRC or DOE programs,
under the oversight of DTSC Region 3.” (/d., p. 19 (italics DTSC’s,
boldface added here).)

Despite the attempted synchronized deflection, ultimately both
agencies acknowledge the undeniable fact that DPH licenses low-level
radiation facilities, setting, inter alia, decontamination requirements for
their decommissioning, and that DTSC regulates the release of debris from
decommissioned facilities, determining whether debris may be disposed in
hazardous waste facilities that are not licensed to receive low-level
radioactive waste. (E.g., DPH Br., pp. 15-18 [“DPH is the state agency
responsible for “develop[ing] programs, with due regard for compatibility
with federal programs, for licensing and regulation of . . . nuclear materials,

and other radioactive materials.” [Citation.] Accordingly, DPH licenses
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‘persons to receive, possess, or transfer radioactive materials, or devices or
equipment utilizing these materials.” . . . ’]; DTSC Br., pp. 18-19

[“Rockwell also submitted its proposed sitewide release criteria to DPH for

review and approval. ... DOE and DPH ‘subsequently approved the use of

these criteria for release of radiological facilities at [SSFL] for unrestricted
use’ . . . which DPH incorporated into its license for Rockwell.”].)

DTSC adds one more ingredient into its recipe for confusion. It says
that its use of the Guidance Documents cannot be underground regulations
because it “does not have statutory authority” to “adopt criteria as a general
standard application to the regulation of radioactive materials or radioactive
waste.” (DTSC Br., p. 51.) It is by no means clear that DTSC cannot adopt
regulations it finds necessary to administer its powers. (See Calfarm Ins.
Co. v. Deukmejian (1989) 48 Cal.3d 805, 824 [*“[i]t is well settled in this
state that [administrative] officials may exercise such additional powers as
are necessary for the due and efficient administration of powers expressly
granted by statute, or as may fairly be implied from the statute granting the
powers.” (Alterations in original, internal quotation marks omitted)].) But
even indulging DTSC its assumption does its argument no good. The
absence of authority to enact regulations under the APA does not authorize
an agency to adopt underground regulations.

All of which merely confirms what ought to have been obvious:
Each agency is employing the Guidance Documents as underground

regulations in the laws it enforces and administers.

C. Respondents’ Remaining Procedural Arguments Are
Without Merit

Respondents make four additional, procedural arguments, none of
which has merit.
Statute of Limitations. Boeing alone argues that the challenge is

time-barred under Government Code section 11523, which requires that a
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petition for writ of mandate for judicial review “of an administrative
decision made under the Administrative Procedure Act” must be filed
“within 30 days after the last day on which reconsideration can be ordered.”
(Boeing Br., p. 53.) Section 11523 is in chapter 5 of title 2, divisionl, part 3
of the Government Code, entitled “Administrative Adjudication: Formal
Hearing.” As Boeing might have suspected from the references in

99 ¢

section 11523 to “judicial review,” “reconsideration,” and “record of the
proceedings,” section 11523 and the entirety of chapter 5 concerns
decisions in adjudicatory hearings before administrative law judges of the
Office of Administrative Hearings. (Gov. Code, § 11501, 11502.) It has no
application here.

Forfeiture of DPH Claim. Boeing next argues that Appellants’
APA claim against DPH is “forfeited” because it was never raised in the
Original Petition, Amended Petition, or briefing before the superior court.
(Boeing Br., p. 53) That is not true. Both the Original Petition and

Amended Petition contain the same paragraph 88, which captures the crux

of Appellants” APA claim:

Regulatory Guide 1.86., DOE 5400. 5, Decon-1,
and IPM-88-2 constitute an underground regulation in that
each applies generally each is being applied to implement,
interpret, and make specific the law enforced or
administered by Respondents and Defendants or govern
the procedure of Respondents and Defendants.

(See 11AA008617-18; 1AA000046.)

Contrary to Boeing’s position (which is apparently not shared by
DPH), there has never been confusion about the nature of Appellants’ APA
claim against DPH. (10AA007668-7669 [ Appellants’ brief explaining how
DPH’s license amendment that approved Building 4100 for unrestricted
use, demolition, and disposal of building debris relied on underground

Guidance Documents]; 11AA008367 [Appellants’ brief explaining

53

Document received by the CA 3rd District Court of Appeal.



Regulation 30256 is the duly-enacted regulation DPH has sought to replace
with its underground release and disposal standards].)

Scope of Remedy. Boeing claims that “declaring the agencies'
consideration of the documents invalid and enjoining any such future
consideration until notice-and-comment rulemaking occurs” is “the only
remedy Appellants even asked for in their Amended Petition.” (Boeing Br.,
p. 53.) This argument is not a basis for affirming the superior court’s order
and, in any event, misrepresents the record. In fact, the Amended Petition
expressly requests an order commanding Respondents to “rescind all prior
approvals for the decommissioning or demolition” (11AA008621); “rescind
and cease reliance” on the four documents “to set standards for clean up
and disposal” (11AA008621); to order Boeing “to immediately cease all
demolition and disposal activity” as well as any “other, different, or further
relief as the Court may deem just and proper.” (11AA008622.)

“Class of Cases.” DTSC characterizes Appellants’ theory on appeal
as challenging only the agency’s reliance on the Guidance Documents to
decide whether sites should be decommissioned, whereas during
proceedings below, Appellants’ theory challenged DTSC’s reliance on the
Guidance Documents to make decisions regarding demolition and disposal.
(DTSC Br., p. 49.) DTSC has cherry-picked statements in Appellants’
opening brief, ignoring Appellants’ statement that both Respondents have
inappropriately relied on “guidance documents” to “define acceptable
levels of radiation to authorize the license amendments, decommissioning,
demolition and disposal of radiologically contaminated structures,
including radiologically contaminated structures at SSFL.” (AOB, p. 45).
Indeed, Appellants specifically analyzed how DTSC applied the Guidance
Documents at SSFL to erroneously conclude that debris has met regulatory
limits for disposal based on memoranda indicating that surface

measurements met the requirements for “unrestricted use” (i.e.,
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decommissioning). Since the beginning, the gravamen of Appellants’ claim
against DTSC is that it relied on the Guidance Documents (which are
standards for “unrestricted use,” i.e., decommissioning) in the agency’s
demolition and disposal decisions.
CONCLUSION
The judgment should be reversed and the superior court directed to
issue the writ of mandate.
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