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INTRODUCTION 
 

Our Supreme Court has found on multiple occasions that 
access to government records is essential to sustain our 
democracy. If left undisturbed, the trial court’s decision would 
allow Real Parties in Interest to ignore clear evidence of the 
probable existence of additional public records uncovered in the 
course of a search under the California Public Records Act 
(“CPRA”). Such an outcome is in direct conflict with the 2004 
voter-approved amendment to the California Constitution 
guaranteeing the public’s access to government documents. 

The CPRA requests at issue here sought records related 
to a government corruption scandal involving California 
Insurance Commissioner Ricardo Lara. (1PA27–30.)1 Petitioner 
Consumer Watchdog could not and did not know, and still does 
not know, the names of all the individuals involved. Therefore, 
Consumer Watchdog sought records relating to certain named 
individuals as well as any other individuals “employed by or 
representing” a worker’s compensation insurer, Applied 
Underwriters (“Applied”), and three other companies involved 
in the scandal. (1PA36, 38.) 

 
1 References to Exhibits in Petitioner’s Appendix (“PA”) shall be 
made in the format “Volume Number PA Page Number.” For 
example, 2PA1856 refers to Petitioner’s Appendix, Volume Two, 
at page 1856. 
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In response to the CPRA requests, the California 
Department of Insurance (“Department” or “Real Parties in 
Interest”) produced 60 pages of records regarding meetings with 
company representatives. The public records produced by 

Real Parties in Interest revealed two additional 

individuals who were representing Applied. Moreover, 
Commissioner Ricardo Lara and senior agency personnel 
overseeing the search were put on notice through direct 
communications that at least two other individuals, including 
former Speaker of the State Assembly-turned-lobbyist Fabian 
Núñez, were likely representing Applied during the time period 
relevant to the CPRA requests. (2PA1197.) Yet despite those 
clear leads, the agency failed to update its search terms to 
determine whether any other responsive records associated 
with the four individuals existed. (1PA1105–1110.)  

The trial court here erred by narrowly assessing the 
reasonableness of Real Parties’ search based on the knowledge 
and perspective of the Department staff responsible for 
responding to Petitioner’s requests, rather than looking to the 
Department as a whole. As a result of this error, the court found 
the search was reasonable despite Real Parties’ failure to use 
the agency’s “superior knowledge” to assist Petitioner in 
identifying responsive records, as well as evidence that key 
Department individuals knew of the likely existence of 
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responsive records but remained silent in the face of Consumer 
Watchdog’s CPRA requests. 

Independent of whether the initial search was reasonable, 
the trial court committed reversible error in determining that 
under the CPRA, the agency need not follow up on clear leads 
uncovered during its search as long as the initial search terms 
and scope of the search were reasonable. (3PA2568.) 

As enacted by the voters in 2004, the California 
Constitution guarantees the public’s “right of access to 
information concerning the conduct of the people’s business, 
and, therefore . . . the writings of public officials and agencies 
shall be open to public scrutiny.” (Cal. Const. art. 1, § 3, subd. 
(b)(1).) 

The Constitution further directs courts to “broadly 
construe[]” statutes, including the CPRA, to further the 
“people’s right of access.” (Id. at subd. (b)(2).) The CPRA itself 
commands that “agencies are obliged to disclose all records they 
can locate ‘with reasonable effort.’” (City of San Jose v. Super. 

Ct. (2017) 2 Cal.5th 608, 627.) 
Moreover, under the Freedom of Information Act 

(“FOIA”), upon which the CPRA is based and judicial 
interpretations of which guide state courts in construing the 
CPRA (Wilson v. Super. Ct. (1996) 51 Cal.App.4th 1136, 1141), 
agencies must follow up on clear leads uncovered in the course 
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of a search that point to the probable existence of other public 
records. (See, e.g., Campbell v. U.S. Dept. of Justice (D.C. Cir. 
1998) 164 F.3d 20, 27–28.) All eight federal circuit courts to 
consider this standard have adopted it. Moreover, Real Parties 

in Interest did not contest that this FOIA standard 

applies in the context of the CPRA. (3PA2043.) The 
Washington Supreme Court and the District of Columbia have 
applied the same FOIA search standard to their state public 
records laws, which, like the CPRA, were also modeled after 
FOIA. (See Fraternal Order of Police v. District of Columbia 
(D.C. 2013) 79 A.3d 347; Neighborhood Alliance of Spokane 

Cty. v. Spokane Cty. (2011) 172 Wash.2d 702.) 
Yet, the trial court determined that, as a matter of law, 

the CPRA does not require agencies to follow up on any such 
clear leads uncovered in the course of a search. The trial court 
erred in so ruling. Such a conclusion is antithetical to the will of 
the voters in enacting the Constitutional amendment, adopted 
in 2004, that enshrined the right of public access in our state 
constitution, and flies in the face of the principles of 
transparency upon which our democracy relies. As a result of 
this legal error, the trial court did not make any factual findings 
as to whether the leads uncovered in the course of the search 
were sufficiently clear as to require an agency to conduct a 
further search for records. 
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To remedy these errors and ensure that the public 
continues to have access to all types of public records, 
Consumer Watchdog respectfully asks this Court to grant this 
writ and reverse the trial court’s decision on this issue. 
Furthermore, Consumer Watchdog respectfully requests that 
the Court remand for further proceedings under the correct 
legal standard to determine whether the leads uncovered in 
the course of the search were sufficiently clear as to require 
Real Parties in Interest to conduct a further search for records. 
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PETITION FOR EXTRAORDINARY WRIT OF MANDATE 
AND/OR OTHER APPROPRIATE RELIEF 

 
A. Jurisdiction and Timeliness of Petition. 

1. This Court has jurisdiction over this matter pursuant 
to Section 7923.500, subdivision (a),2 which provides that a 
Superior Court’s order denying access to documents under the 
CPRA is “immediately reviewable by petition to the appellate 
court for the issuance of an extraordinary writ.”  

2. This extraordinary writ petition arises out of a final 
order of the Los Angeles Superior Court, Case No. 20STCP00664, 
entitled Consumer Watchdog v. Ricardo Lara et al., wherein the 
court refused Petitioner’s request for an order requiring Real 
Parties in Interest to conduct a reasonable search for records 
under the CPRA. 

3. On February 18, 2020, Petitioner filed a Petition for 
Writ of Mandate, Injunctive and Declaratory Relief pursuant to 
the CPRA (“Petition”). (1PA16.) 

4. The case was heard on October 21, 2022, by the 
Honorable Mitchell Beckloff, Los Angeles Superior Court, 
Department 86. (1PA16.) 

5. On January 9, 2023, Judge Beckloff issued a final 
order and judgment that partially denied Consumer Watchdog’s 

 
2 All statutory references are to the California Government Code 
unless otherwise indicated. 
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Petition, which was mailed to Petitioner the same day. 
(3PA2560.) 

6. Pursuant to Section 7923.500, subdivision (b), a party 
has “20 days after service upon him or her of a written notice of 
entry of the order, or within such further time not exceeding an 
additional 20 days as the trial court may for good cause allow” to 
file its petition, which is extended by 5 days if service of notice of 
entry is by mail. 

7. Based in part on the parties’ stipulation, Judge 
Beckloff found good cause existed to extend the time period for 
Consumer Watchdog to file its extraordinary writ with this 
Court, and issued an order extending that deadline by 20 
additional days. (3PA2577.)  

8. This petition is timely, as it is being filed within 45 
days of the court’s order on the Petition. 
B. Absence of Other Remedies. 

9. Petitioner has no plain, speedy, or adequate remedy, 
other than the relief sought in this petition.  

10. Section 7923.500 of the CPRA provides for review via 
petition for extraordinary writ to the appellate court in lieu of an 
appeal. (Times Mirror Co. v. Super. Ct. (1991) 53 Cal.3d 1325, 
1336) [trial court orders “shall be reviewable on their merits” 
through the writ process].) 



 - 17 - 

11. Because a writ petition is the sole method of 
obtaining appellate review of a trial court order under the CPRA, 
a reviewing court does not have unfettered discretion to deny 
such a petition. (Powers v. City of Richmond (1995) 10 Cal.4th 85, 
113–114.) In such cases, “an appellate court may not deny an 
apparently meritorious writ petition, timely presented in a 
formally and procedurally sufficient manner, merely because, for 
example, the petition presents no important issue of law or 
because the court considers the case less worthy of its attention 
than other matters.” (Id. at p. 114.) 
C. Evidence and Authenticity of Exhibits. 

12. The exhibits accompanying this petition, filed 
concurrently under separate cover in Petitioner’s Appendix of 
Supporting Exhibits, are true and correct copies of the original 
documents they purport to be. All exhibits are incorporated 
herein by reference as if fully set forth in this Petition.  

13. The Court’s order on the Petition is included as 
Exhibit 37. (3PA2560.) 

14. A true and correct copy of the reporter’s transcript of 
the initial hearing on the Petition for Writ of Mandate, Injunctive 
and Declaratory Relief regarding evidentiary matters, held on 
September 2, 2022, is included as Exhibit 34 of Petitioner’s 
Appendix. (3PA2452.) 
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15. A true and correct copy of the reporter’s transcript of 
the continued hearing on the Petition for Writ of Mandate, 
Injunctive and Declaratory Relief held on October 21, 2022, is 
included as Exhibit 36 of Petitioner’s Appendix. (3PA2509.) 
D. Parties and Beneficial Interest of Petitioner. 

16. Petitioner Consumer Watchdog was the petitioner in 
the action before the Superior Court. Consumer Watchdog, a non-
profit, charitable organization, is a “person” as defined in Section 
7920.520 and is entitled to institute proceedings for injunctive or 
declarative relief or writ of mandate to compel disclosure of 
public records pursuant to the CPRA. The term “person” as used 
in the CPRA has been interpreted broadly. (Connell v. Super. Ct. 
(1987) 56 Cal.App.4th 601, 611 [holding under the CPRA that 
“person” includes “any corporation”]; see also North County 

Parents Organization for Children with Special Needs v. Depart. 

of Education (1994) 23 Cal.App.4th 144, 148 [pursuant to the 
CPRA, a “person” includes a non-profit, tax-exempt organization]; 
Sierra Club v. Super. Ct. (2013) 57 Cal.4th 157, 163 [a non-profit 
environmental group may sue to obtain government records].) 

17. Respondent Superior Court of California, County of 
Los Angeles, is a duly qualified superior court exercising its 
judicial powers in connection with the proceeding below. On 
January 9, 2023, Judge Mitchell Beckloff, presiding in the 
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Respondent court, issued an order partially denying the Petition 
in the proceeding below. (3PA2560.) 

18. Real Parties in Interest Ricardo Lara, in his official 
capacity as the Insurance Commissioner of the State of 
California, and the California Department of Insurance were the 
Defendants/Respondents in the trial court. The Department of 
Insurance is a “public agency” as defined by Section 7920.525, 
subdivision (a), and is, therefore, subject to the CPRA. 
E. Statement of Facts. 

i. The CPRA Requests. 
19. The Department of Insurance is the nation’s largest 

state regulatory agency. It is responsible for regulating the 
$310 billion insurance industry in California and keeping 
insurance available and affordable. (2PA1163.) 

20. In 2019, dozens of news stories across the state 
reported on influence peddling involving Real Parties in Interest. 
(2PA1187.) A Sacramento Bee Editorial called Commissioner 
Lara’s actions “shady and suspicious,”3 while a Los Angeles Times 
editorial noted: “The issue raised by Lara’s actions is part and 
parcel of a bigger debate in society about the corrosive effect that 

 
3 Editorial: Insurance Commissioner’s Campaign Cash Scandal 
Raises Troubling Questions, Sacramento Bee (July 10, 2019), 
https://www.sacbee.com/opinion/editorials/article232509952.html. 
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campaign donations from special interests can have on 
policymaking and on the public’s faith in its elected officials.”4 

21. Individuals linked to Applied, Applied’s subsidiary 
California Insurance Company (“CIC”), Constitution Insurance 
Company, and Independence Holding Company made $54,300 in 
campaign contributions to Commissioner Lara’s 2022 re-election 
campaign. (1PA404–406.) Some of the contributions were made in 
the names of relatives of company executives, apparently to hide 
their true sources. (1PA40–41; 1PA404–406.) Commissioner Lara 
then ordered Administrative Law Judges to reverse their prior 
orders in at least four proceedings before the Department to 
benefit Applied. (1PA28; 1PA498.) Applied also stood to gain if 
Commissioner Lara approved the sale of Applied’s affiliate, CIC. 
(1PA28; 1PA50–56; 1PA394–402.)   

22. On June 4, 2019, Consumer Watchdog submitted a 
CPRA request to Real Parties in Interest seeking records of 
meetings with individuals “employed by or represent[ing] the 
interests of one or more insurance companies or the insurance 
industry.” (“Meetings CPRA Request”). (1PA35.) Over the next 
six weeks, Consumer Watchdog met-and-conferred with the Real 
Parties in Interest, and, in response to requests from Real Parties 

 
4 Editorial: Troubling Behavior From California’s Insurance 
Commissioner Ricardo Lara, Los Angeles Times (July 11, 2019), 
https://www.latimes.com/opinion/editorials/la-ed-ricardo-lara-
insurance-donations-20190711-story.html. 
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in Interest, narrowed the request multiple times, ultimately 
filing a final version of the Meetings CPRA Request on July 23, 
2019, seeking records of meetings with 13 named individuals 
whom the Petitioner had identified as relevant to the pay-to-play 
scandal, as well as records concerning “any individuals 

employed by or representing” Applied, CIC, and the two other 
insurance companies involved in the scandal. (1PA37.) 

23. On July 19, 2019, Consumer Watchdog submitted a 
parallel CPRA request seeking records of communications 
between Commissioner Lara and the same 13 individuals, as well 
as “any individuals employed by or representing” the four 
companies (“Communications CPRA Request”). (1PA38.) Both the 
Meetings CPRA Request and Communications CPRA Request 
(the “CPRA Requests”) sought “records from January 7, 2019 to 
the present.” (1PA37–38.) 

ii. The Records Produced by Real Parties in 
Interest. 

24. On September 4, 2019, the Real Parties in Interest 
provided approximately 60 pages of records in response to the 
Meetings CPRA Request. (1PA37; 1PA418–477.) A so-called 
“master calendar,” produced by Real Parties in Interest on 
September 13, 2019, contains summaries of responsive meetings 
for which no public records were produced. (1PA37.) On 
September 16, 2019, the Department of Insurance produced 
records in response to the Communications CPRA Request. 
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(1PA38–39.) Real Parties in Interest indicated they had withheld 
numerous other records pursuant to various claims of privilege 
and/or exceptions to the CPRA. (1PA38.) 

25.  The public records produced by Real Parties in 
Interest in response to the Meeting CPRA Request revealed two 
individuals, Eric Serna and Jamie Sahara, were very likely 
“employed by or representing” Applied and CIC. (1PA42–44.) 
Neither Serna or Sahara were among the 13 specifically named 
individuals in the CPRA Requests, and therefore they fell under 
the category of “any [other] individuals employed by or 
representing” Applied and CIC. 

26. Concerning Eric Serna, Commissioner Lara himself 
knew that Mr. Serna was representing Applied. (1PA421, 446–
447.) Real Parties in Interest produced a series of emails 
identifying Eric Serna as the “contact” for a March 12, 2019 
campaign fundraising lunch between Commissioner Lara and 
executives for Applied Underwriters, Inc. (1PA421.) However, no 
communications “to” or “from” Mr. Serna were produced, nor did 
Real Parties in Interest specifically search for any such records. 
(1PA417–477; 1PA1105–1110.) Additionally, the so-called 
“master calendar” produced by Real Parties in Interest 
summarized other meetings between Commissioner Lara and Mr. 
Serna for which no corresponding public records were produced. 
(2PA1191.)  
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27. Concerning Jamie Sahara, Real Parties in Interest 
produced email communications from Sahara explicitly 
requesting a meeting between Applied’s president, Mr. Menzies, 
and Commissioner Lara (Mr. Menzies was specifically identified 
in the CPRA Requests as a person representing Applied). 
(1PA456–460.) A May 1, 2019 email from Mr. Sahara to the 
Department contains yet another meeting request on behalf of 
Mr. Menzies, this one for a “[f]ormal policy discussion with the 
Commissioner to discuss The California Insurance Company,” the 
wholly owned subsidiary of Applied that was also specifically 
named in the CPRA requests. (1PA464.) Internal documents 
produced by Real Parties in Interest denote Mr. Sahara as the 
“contact” for that meeting. (1PA471–472; 1PA476–477.) 
Documents produced by Real Parties in Interest further indicate 
that Mr. Sahara attended the March 12, 2019 meeting organized 
by Eric Serna on behalf of Applied. (1PA425.) 

28. Insurance Commissioner Ricardo Lara and Special 
Counsel Bryant Henley, who oversaw Real Parties in Interest’s 
search for records in response to Petitioner Consumer Watchdog’s 
CPRA requests, were also put on notice through direct 
communications that two other individuals—former legislator–
turned–lobbyist Rusty Areias and former Speaker of the 
California Assembly Fabian Núñez—were likely representing 
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Applied and CIC during the time period covered by Petitioner 
Consumer Watchdog’s CPRA requests. (2PA1197.)  

29. According to a sworn declaration from Mr. Areias: 
“some time between approximately February and June 2019, 
Fabian Núñez and I had a brief conversation with California 
Insurance Commissioner Ricardo Lara wherein Fabian Núñez 
informed Commissioner Lara we might be or were about to be 

representing Applied Underwriters and might reach out to 
him in the future in this regard.” (2PA1954.) Mr. Henley was told 
by Mr. Areias on September 3, 2019 “that he was doing some 
work on behalf of CIC.” (2PA1962.) The search for and production 
of records was not completed until September 16, 2019. (1PA328.) 
Presuming Mr. Henley did not speak to Mr. Areias before 
September 3, 2019, Mr. Henley was still on notice that Mr. Areias 
likely might have been communicating with other Department 
staff on behalf of Applied and CIC during the time period 
relevant to the CPRA requests. Though Real Parties had 
approximately 170 internal email communications about how to 
respond to Petitioner’s CPRA requests, and more than one-third 
of those email communications were “to” or “from” Mr. Henley, 
neither Mr. Núñez’s nor Mr. Areias’s name appears among the 
search terms that Real Parties used to identify records of 
meetings and conferences with individuals “employed by or 
representing” Applied. (2PA1903–1946.) 
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iii. Discovery. 
30. Petitioner served discovery requests on Real Parties 

in Interest on March 13, 2020 in the form of document requests 
and special interrogatories requesting, among other things, a 
privilege log of public records Real Parties claimed were exempt 
from production and for Real Parties in Interest to “IDENTIFY 
everything YOU did to search for records responsive to the PRA 
REQUESTS” (“Special Interrogatory No. 10”). (1PA478–494.) 
Real Parties served responses on May 15, 2020, providing only a 
cursory description of its efforts to search, omitting the search 
terms it used to identify public records, and refusing to 
individually identify withheld records. (1PA512–548.) Following 
meet and confer efforts, Petitioner Consumer Watchdog filed and 
served a motion to compel further responses on March 17, 2021. 
(1PA15.) The motion was heard on May 12, 2021. (1PA17.) In its 
order on the motion to compel, the trial court noted that Real 
Parties’ response to Special Interrogatory No. 10 did not describe 
“everything” Real Parties in Interest had done to search, and 
ordered Real Parties to provide a complete response including the 
search terms used to identify public records and a privilege log of 
withheld documents. (1PA1071–1082.) 

31. Following the trial court court’s order on Consumer 
Watchdog’s motion to compel, the supplemental discovery 
responses served by Real Parties in Interest disclosed the search 
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terms used to identify public records and summarized steps 
taken in the search for records. (1PA1105–1110.) Neither Serna, 
Sahara, Areias, nor Núñez’s names were among the search terms 
used to identify public records. (1PA1108–1109.) The discovery 
responses also made clear that Real Parties in Interest failed to 
do anything to determine whether individuals were “employed by 
or representing” Applied and CIC, and failed to accurately convey 
the terms of the CPRA requests to their custodians of records. 
(1PA1105–1110; see also 3PA2542 [trial court noting that 
“custodians weren’t asked about individuals employed by or 
representing” the companies].) 

32. Nor did Real Parties in Interest update their search 
terms to include the names of Serna, Sahara, Areias, or Núñez 
after they became aware that those individuals were or likely 
were representing Applied and/or the other companies to 
determine if additional public records related to those individuals 
exist. (1PA1105–1110.)  

33. As a result of Real Parties in Interest’s failure to 
update search terms with the names of individuals uncovered 
during the search, the universe of potentially responsive 
documents is still unknown. This is true even though Real 
Parties in Interest searched for records using the company 
names, as records produced by the Department are clearly 

responsive to Petitioner’s CPRA requests even though they 
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contain no reference to any company names. (1PA456–460 
[several emails in this chain do not mention a company name]; 
1PA462–463 [these documents are responsive even though they 
do not include a company name or one of 13 specifically-identified 
individuals.].) 

iv. The Merits Hearings and the Court’s Ruling. 
34. Petitioner Consumer Watchdog filed its opening brief 

on the merits on July 5, 2022. (1PA11.) Consumer Watchdog 
sought, in part, an order from the trial court requiring Real 
Parties in Interest to conduct a new search for responsive records 
based on a number of factors, including Real Parties in Interest’s 
failure to follow up on clear leads uncovered in the course of their 
search. Consumer Watchdog also challenged Real Parties in 
Interest’s failure to adequately support withholding 96 public 
records and redacting six others. (1PA1184.) As part of Real 
Parties in Interest’s opposition brief, Real Parties introduced 
declarations from Department personnel providing new factual 
information that they had failed to provide in discovery about the 
scope of their search for documents. (3PA2056, 2072.) Consumer 
Watchdog filed objections to the new information with its reply 
brief, pointing out that parties cannot introduce evidence at trial 
that they failed to provide in response to discovery requests. 
((3PA2249–2250); see also Reales Investment, LLC v. Johnson 
(2020) 55 Cal.App.5th 463, 473 [“The purpose of discovery is to 
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make trial ‘less a game of blindman’s bluff and more a fair 
contest with the basic issues and facts disclosed to the fullest 
practicable extent.’”].) 

35. On September 2, 2022, the trial court held an initial 
hearing regarding the parties’ evidentiary objections to the 
merits briefing, including Petitioner Consumer Watchdog’s 
concerns regarding the new evidence submitted by Real Parties 
in Interest, but did not issue an order at that time. 

36. The trial court held a hearing on the merits of the 
Petition on October 21, 2022. (1PA16.) Real Parties argued that 
they had conducted a reasonable search by identifying likely 
custodians and searching those custodians’ records based on a list 
of search terms provided by Petitioner, and that no more was 
necessary. (3PA2033.) Petitioner argued that Real Parties had 
failed to conduct a reasonable search by, inter alia, failing to 
follow up on clear leads of the likely existence of responsive 
records and failing to assess whether custodians had any 
knowledge of individuals who were “employed by or representing” 
the named companies. (2PA1162.)  

37. During the merits hearing, in response to Consumer 
Watchdog’s arguments, the trial court noted “that it would have 
been one thing if [Real Parties] had listed in [the search terms 
conveyed to their custodian of records] here’s what we’re 
searching for, if [Real Parties] had included employees or 
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representatives of, that would be one thing, but since they didn’t 
do that and then didn’t apparently make any effort to review the 
materials they had to try to after custodians of records produced 
documents that maybe this Jamie Sahara, for example, is an 
employee. I think your argument is, as I understand it, [Real 
Parties] just ignored the employee or representative issue.” 
(3PA2525.) “I’m sort of struggling right now to understand why 
the Department negotiated these P.R.A. requests and included 
. . . [‘]employees or representatives of[’] and then the 
custodians didn’t really follow up on that, as pointed out by Mr. 
Flanagan, and then, you know, when people pop up [in the course 
of the search], there’s no increase in the search terms or no going 
back to the custodian of records . . . . I mean, to me, as Mr. 
Flanagan pointed out, the agency has an obligation, an 
affirmative obligation to assist the requestor to come up with a 
search that could be conducted.” (3PA2539–2540.) “The list [of 
search terms conveyed to Real Parties’ custodians] doesn’t list 
those people so that when documents were produced . . . that that 
would be the level that you would start looking for employees and 
representatives.” (3PA2549.) “I’m just trying to figure out why 
there are many custodians of records . . . asked to produce records 
for these people and there’s no reference to [‘]employed by or 
represented by[’]” (3PA2557.) 
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38. The trial court issued its final order on January 9, 
2023, partially denying Consumer Watchdog’s Petition. The trial 
court sustained several of Petitioner’s objections to the new 
evidence regarding Real Parties in Interest’s search for records, 
noting the information should have been provided in response to 
discovery requests. (3PA2562–2563.) However, the trial court 
concluded that Real Parties in Interest’s initial search was 
reasonable and denied Petitioner Consumer Watchdog’s request 
for an order directing Real Parties in Interest to conduct a new 
search incorporating the clear leads uncovered in their search for 
records: “The court finds Respondents’ failure to expand its 

search to names revealed in documents produced given the 

scope of Respondents’ search and terms used did not 

render the search unreasonable under the CPRA. 
Respondents could exercise their discretion and reasonably 
presume records related to employees and representatives of the 
target insurance companies would be produced based on the 
search it devised and undertook, including a search for records 
with the names of the target insurance companies and their 
acronyms.” (3PA2568, emphasis added.) “Indeed, it appears 
unreasonable to expect Respondents to engage in a process of 
search, review of production and search reformation in the 
context of complying with a CPRA request.” (3PA2567.)  
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39. Puzzlingly, the trial court directed Real Parties in 
Interest to produce a single redacted page in an unredacted 
format to display a conference call number and access code, even 
though Petitioner had not requested this page be unredacted. 
(3PA2574 [“The Bates-stamped calendar entry at 34 redacts the 
last four digits of a conference call telephone number and the 
access code. Respondents do not specifically justify the 
redactions.”].) The trial court also ordered in camera review of 
two other redacted documents (3PA2576), but then issued a 
subsequent order finding the redacted material was 
“unresponsive” to Consumer Watchdog’s CPRA request, and 
therefore declined to order those documents to be produced in an 
unredacted format. (3PA2584.) 
F. Standard of Review. 

40. In this case, the overriding questions are whether, as 
a matter of law under the CPRA, a public agency is required 
(1) to assist requesters to identify records that are responsive to a 
CPRA request by utilizing the “superior knowledge” of relevant 
staff members likely in possession of those records, and (2) to 
follow up on clear leads uncovered in the course of a search that 
suggest the probable existence of other public records. The Court 
reviews these questions de novo. (ACLU of N. Cal. v. Super. Ct. 
(2011) 202 Cal.App.4th 55, 66 [“review of a trial court’s rulings on 
questions arising under the PRA . . . is de novo . . . .”].)  
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41. By explicitly providing for review by writ procedure 
in Section 7923.500, subdivision (a), the Legislature has made 
clear that writ review is “not confined to acts in excess of 
jurisdiction,” but rather “that trial court orders under the Act 
shall be reviewable on their merits.” (Times Mirror Co., supra, 53 
Cal.3d at p. 1336.) In reviewing a trial court’s order under the 
CPRA, an appellate court “conduct[s] an independent review of 
the trial court’s ruling . . . .” (Ibid.; see also State Bd. of 

Equalization v. Super. Ct. (1992) 10 Cal.App.4th 1177, 1185 
[reading Times Mirror’s rule as “equat[ing] the scope of review by 
writ of review . . . with the scope of review on appeal.”].) 
G. Prayer for Relief. 

WHEREFORE, Petitioner Consumer Watchdog requests 
that this Court grant relief as follows: 

1. Issue an extraordinary writ of mandate and/or other 
appropriate relief directing Respondent Superior Court of 
California, County of Los Angeles to set aside and vacate the 
portion of its January 9, 2023 order denying Consumer 
Watchdog’s Petition and remand the proceeding with direction to 
the trial court in light of the correct legal standard; and, 

2. Order other such relief as may be just and proper. 
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DATED:  February 23, 2023     CONSUMER WATCHDOG 
 
 
 
           
     Jerry Flanagan 

 Attorney for Petitioner  
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VERIFICATION 
I, Jamie Court, am President of Consumer Watchdog, 

Petitioner in the above-entitled action. I have read the foregoing 
PETITION FOR EXTRAORDINARY WRIT and know the 
contents thereof, and I certify that the same is true and correct of 
my own knowledge, except as to those matters which are therein 
stated upon information and belief, and as to those matters, I 
believe them to be true. 

This Verification was executed on February 23, 2023, at 
Los Angeles, California. 

I declare under penalty of perjury under the laws of the 
State of California that the foregoing is true and correct. 

___________________________ 
Jamie Court 
Consumer Watchdog 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. The Trial Court Order Conflicts with the California 
Constitutional Requirement that the CPRA Must Be 
“Broadly Construed” to Maximize Public Access to 
Records and Provide Government Transparency 
The trial court order violated guiding CPRA principles by 

making a legal determination that improperly narrowed the right 
of public access to government records. The trial court erred as a 
matter of law by narrowly construing the CPRA in deciding that 
Real Parties’ search for public records was reasonable. 

While the CPRA itself is silent on the exact parameters of 
what constitutes a reasonable search, as a result of a 2004 voter-
approved initiative,5 it is a constitutional mandate that “to the 
extent that legislative intent is ambiguous, the California 
Constitution requires [courts] to ‘broadly construe[ ]’ the 

PRA to the extent ‘it furthers the people’s right of access’ 

and to ‘narrowly construe[ ]’ the PRA to the extent ‘it limits 

 
5 “The initiative and referendum are not rights ‘granted the 
people, but ... power[s] reserved by them. Declaring it ‘the duty of 
the courts to jealously guard this right of the people’ [citation], 
the courts have described the initiative and referendum as 
articulating ‘one of the most precious rights of our democratic 
process’ [citation]. ‘[I]t has long been our judicial policy to apply a 
liberal construction to this power wherever it is challenged in 
order that the right not be improperly annulled. If doubts can 
reasonably be resolved in favor of the use of this reserve power, 
courts will preserve it.’” (Rossi v. Brown (1995) 9 Cal.4th 688, 
695, internal citations omitted.) 
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the right of access.’” (Sierra Club, supra, 57 Cal.4th at p. 166, 
quoting Cal. Const., art. I, § 3, subd. (b)(2), emphasis added; see 
also City of San Jose, supra, 2 Cal.5th at p. 617 [same].)  

Rather than considering whether the Department’s search 
and production was reasonable in light of the knowledge of the 
agency as a whole, the court improperly narrowly construed the 
CPRA by determining the issue of reasonableness through the 
prism of the handful of individuals at the Department of 
Insurance responsible for responding to CPRA requests (“CPRA 
Unit”). However, by statute, the CPRA applies to the Department 
as a whole, not just the CPRA Unit. (Section 7920.540, subd. (a).)  

The California Supreme Court has held that “agencies are 
obliged to disclose all records they can locate ‘with reasonable 
effort.’” (City of San Jose, supra, 2 Cal.5th at p. 627, quoting Cal. 

First Amendt. Coal. v. Super. Ct. (1998) 67 Cal.App.4th 159, 166.) 
Agencies are required to, “upon a request for a copy of records 
that reasonably describes an identifiable record or records . . . 
make the records promptly available.” (Section 7922.530.) 
Agencies are further required to “[a]ssist the member of the 
public.” (Section 7922.600.) An agency also has a duty to use its 
“superior knowledge about the contents of its records” to assist 
requesters in formulating a request. (Cmty. Youth Athletic Ctr. v. 

City of National City (2013) 220 Cal.App.4th 1385, 1417.) 
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These principles reflect the obvious challenge that “a 
requester, having no access to agency files, may be unable to 
precisely identify the documents sought.” (Cal. First Amendt. 

Coal., supra, 67 Cal.App.4th at pp. 165–66.) Under the statutory 
scheme of the CPRA, “writings may be described by their content 
. . . An agency is thus obliged to search for records based on 
criteria set forth in the search request.” (Id. at p. 166; see also 
Cmty. Youth Athletic Ctr., supra, 220 Cal.App.4th at p. 1425 [an 
agency’s “unwillingness to locate [] records had the same effect as 
withholding [] information from the public.”].) The “focus should 
be on the criteria in the request and the description of the 
information, as reasonably construed, and the search should be 
broad enough to account for the problem that the requester may 
not know what documents or information of interest an agency 
possesses.” (Cmty. Youth Athletic Ctr., supra, 220 Cal.App.4th at 
p. 1425; see also Pac. Merch Shipping Ass’n v. Bd. of Pilot 

Comm’rs (2015) 242 Cal.App.4th 1043, 1058 [similar].) “Because 
the requestor may not know what documents or information of 
interest an agency possesses, [they] may be unable to provide 

the specificity an agency may require.” (ACLU, supra, 202 
Cal.App.4th at p. 85, emphasis added.) 

Here, though the CPRA requests sought records related to 
“employees and representatives” of Applied, CIC, and the other 
companies, the Department representatives ultimately just relied 
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on the names of the four companies Petitioner provided to run 
searches and did not take any other steps to determine whether 
responsive records could be reasonably located. (1PA1105–1110.) 
As described in the Declaration of Chao Lor, an attorney in the 
Department’s CPRA Unit, Ms. Lor and a legal analyst, Debbie De 
Guzman, simply “reviewed the request and did our best to 
identify which staff within the Department could potentially have 
responsive records.” (3PA2061.)  

Ms. Lor and Ms. De Guzman identified 37 possible 
custodians of records out of the approximately 1,400 staff at the 
Department of Insurance. (2PA1196–1197.) These are the 37 
individuals Ms. Lor and Ms. De Guzman determined most likely 
to have responsive documents in their possession, and by 
extension, the 37 individuals most likely to have knowledge about 
the type of documents sought by Petitioner’s CPRA requests. 
However, Ms. Lor and Ms. De Guzman did nothing to utilize the 
“superior knowledge” of those individuals to identify records and 
information that are responsive to the request or to the purpose 
of the request. (See, e.g., 3PA2568 [agreeing with Chao Lor that 
it would be an “unreasonable burden” for any agency to “[n]ot be[] 
able to rely on the list of names provided by the requestor”].) 

When agencies initially funnel all CPRA requests into one 
central unit, as does the Department, the individuals working in 
that unit likely have no “superior knowledge” of what agency 
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records might be responsive, or where such records might be 
located. Such individuals could only acquire “superior knowledge 
about the contents of [the agency’s] records” by working with the 
agency staff identified as custodians of records to construct a 
“search . . . broad enough to account for the problem that the 
requester may not know what documents or information of 
interest an agency possesses.” (Cmty. Youth Athletic Ctr., supra, 
220 Cal.App.4th at pp. 1417, 1425.) Agency staff with knowledge 
of the public records at issue—in other words, the 37 individuals 
identified by Real Parties in Interest as the custodians of 
records—are best positioned to assist the CPRA Unit in 
constructing appropriate search terms (for example, the names of 
individuals who may have been or likely were “employed by or 
representing” Applied.)  

Next, Real Parties in Interest failed to establish sufficient 
search terms and protocols to identify public records in response 
to the CPRA Requests because Real Parties’ email request sent to 
Department staff identified as custodians of records made no 

attempt to alert staff to search for records of other individuals 
“employed by or representing” the insurance companies. 
(2PA1788–1902.) By failing to do so, any custodians of record 
with independent knowledge of individuals “employed by or 
representing” the companies would have been unaware that 

their knowledge was relevant to the CPRA Requests. While 
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agencies “may develop their own internal policies for conducting 
searches . . . [s]ome general principles have emerged . . . . Once 
an agency receives a CPRA request, it must communicate the 
scope of the information requested to the custodians of its 
records, although it need not use the precise language of the 
request.” (City of San Jose, supra, 2 Cal.5th at pp. 627–628.) 

Real Parties took the position in front of the trial court that 
searching for records involving any unnamed individuals imposes 
a per se “unreasonable burden.” (3PA2057–2058; see also 
3PA2041.) This is not the law. (See State Bd. of Equalization, 
supra, 10 Cal.App.4th at p. 1186 [“The size of the request is not 
the measure . . . but whether the records can be located with 
reasonable effort.”].) Moreover, Real Parties waived this 
argument during meet and confer efforts over the CPRA Requests 
in acknowledging that Petitioner may not know the names of all 
individuals involved and that Petitioner could alternatively 
provide the “subject matter of the meeting[]” records sought. 
(1PA61.) In response, Petitioner provided a list of companies 
involved in the meetings and communications and the names of 
13 individuals, but made clear that the CPRA Requests also 
sought records involving “any individuals employed or 
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representing” the specified companies. (1PA91; 1PA325–326.)6 
Real Parties now reverse course, stating: “it is [the CPRA Unit’s] 
business practice to use the list of names provided by the 
requester, or some derivative thereof, to create a list of search 
terms.” (3PA2057–2058; see also 3PA2033 [“The Department 
relied on the names of the individuals and insurance companies 
provided by Petitioner in its PRA requests . . . .”].) In other words, 
where, as here, the CPRA Requests describe records by their 
“contents,” Real Parties feel justified in ignoring those requests. 
(Cal. First Amendt. Coal., supra, 67 Cal.App.4th at pp. 165–166; 
Cmty. Youth Athletic Ctr., supra, 220 Cal.App.4th at pp. 1424–
1425.) 

To be clear, the provision of the CPRA Requests seeking 
records of communications and meetings with “any individuals 
employed by or representing” the companies was critical because 
there was no way for Petitioner to know all the individuals 

or lobbying firms representing the companies. Real Parties in 
Interest were in the best position to know this information, as it 
was the Real Parties who were conducting the meetings and 
receiving the communications. This reality is why the CPRA 
requires that records sought need only be “reasonably described” 

 
6 This was a significant concession to Real Parties, as the initial 
request sought records regarding “any individuals who are 
employed by or represent the interests of one or more insurance 
companies or the insurance industry.” (1PA58, p. 1, item 1.)  
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in the request (Section 7922.530), and has led courts to conclude 
that requesters may describe the records they seek by their 
“content.” (Cal. First Amendt. Coal., supra, 67 Cal.App.4th at pp. 
165–166.) Because requesters, like Petitioner, cannot know, when 
filing a CPRA request, the totality of who Real Parties in Interest 
may have met with or communicated with, requiring the 
“specificity” Real Parties in Interest demand (in other words, 
naming all individuals Real Parties met with or communicated 
with) is at odds with the goal of the CPRA and the 2004 
amendment to the California Constitution providing broad access 
to government records. (Cal. Const. art. I, § 3; ACLU, supra, 202 
Cal.App.4th at p. 85.) 

The trial court’s failure to consider the knowledge of the 
Department as a whole is further evidenced by its failure to even 
weigh the merits of evidence Petitioner provided showing that 
key Department figures, namely Commissioner Lara and Bryant 
Henley (the special counsel for the Commissioner and the person 
ultimately in charge of the CPRA search), knew of the likely 
existence/location of responsive records but failed to do or say 
anything in light of that knowledge. As noted above, during the 
time period relevant to the search, Commissioner Lara had a call 
with Rusty Areias and Fabian Núñez, wherein Lara was 
informed the two “might be or were about to be” representing 
Applied. (2PA1954.) Henley was told by Areias that Areias was 



 - 43 - 

working for CIC on September 3, 2019, while the search and 
production were still ongoing. (2PA1962.) 

Furthermore, Lara and Henley, as part of the “agency” to 
whom Petitioner’s CPRA request was directed, were themselves 
under a duty to use their knowledge to assist in locating 
responsive records. The record clearly shows that neither did so 
here, despite Henley having specifically worked with Lara to 
conduct a search of Lara’s computer and mobile device for 
records. (1PA1109.) (City of San Jose, supra, 2 Cal.5th at p. 627 
[“agencies are obliged to disclose all records they can locate ‘with 
reasonable effort’”].) 

Real Parties’ argument to the trial court that the CPRA 
permits discretion in “how and where” an agency conducts a 
search is unavailing (3PA2040–2041), as the “ministerial duty” 
that Petitioner seeks to enforce here is the duty to perform a 
reasonable search. (See Cty. of Los Angeles v. City of Los Angeles 
(2013) 214 Cal.App.4th 643, 653 [“A ministerial duty is one which 
is required by statute”].) An agency has no discretion as to 
whether to perform a reasonable, adequate search or to ignore 
portions of the CPRA requests. (See, e.g., City of San Jose, supra, 
2 Cal.5th at pp. 627–28.) 
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II. The Trial Court Erred by Deciding the CPRA Does 
Not Require Agencies to Follow Up on Clear Leads 
Uncovered in Course of a Search for Public Records 
Independent of its error in determining Real Parties in 

Interest’s initial search was reasonable, the trial court committed 
further legal error by deciding agencies need not follow up on 
leads uncovered in the course of the search for records. 

The court erred in concluding as a matter of law that an 
agency need not follow up on clear leads uncovered in the course 
of a search that suggest the probable existence of other 
responsive public records, as long as the initial search terms and 
scope of the search were reasonable. (3PA2568.) The trial court’s 
decision is unsupported by relevant case law, is contrary to the 
purposes of the CPRA, and should therefore be reversed. If this 
Court concludes the trial court “applied the wrong legal 
standard” for assessing the reasonableness of a search, this case 
should be remanded, given that “it is unclear from the record 
whether the trial court would have reached the same result had 
it not lacked appellate guidance.” (In re J.R. (2022) 82 
Cal.App.5th 526, 532) To the extent the trial court intended to 
make a factual determination, its conclusion would be accorded 
no weight because the “record demonstrates the trial judge did 
not weigh the evidence” as to whether there were clear leads. 
(Kemp Bros. Construction, Inc. v. Titan Electric Corp. (2007) 146 
Cal.App.4th 1474, 1477.) 
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A. The Trial Court Erred by Narrowly Construing 
the CPRA in Deciding Agencies Need Not 
Follow Up on Clear Leads 

As noted supra, section I, while the CPRA itself is silent on 
whether agencies must follow up on such leads, the trial court 
was required to “‘broadly construe[ ]’ the PRA to . . . further[] the 
people’s right of access. . . .” (Sierra Club, supra, 57 Cal.4th at 
p. 166.) In the context of whether an agency has a duty to follow 
up on clear leads discovered in the course of a search, there are 
only two possible outcomes a court can reach: such a duty either 
is or is not encompassed within the duty to perform a reasonable 
search under the CPRA. The trial court erred by deciding the 

duty is not encompassed by the CPRA, narrowly construing 

the CPRA to limit access to records in violation of the 

California Constitution. (Cal. Const., art. I, § 3, subd. (b)(2).) 
Moreover, when construing the 2004 amendment to the 

California Constitution, if “statutory language permits more than 
one reasonable interpretation, courts may consider other aids, 
such as the statute’s purpose, legislative history, and public 
policy.” (Sierra Club, supra, 57 Cal.4th at p. 166.)  

When the legislature enacted the CPRA, it expressly 
declared that “access to information concerning the conduct of the 
people’s business is a fundamental and necessary right of every 
person in this state.” (Section 7921.000; accord City of San Jose, 
supra, 2 Cal.5th at p. 615.) The CPRA’s “laudable purposes [are] 
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transparency and disclosure . . . .” (Sander v. Super. Ct. (2018) 26 
Cal.App.5th 651, 664; see also Wilson, supra, 51 Cal.App.4th at 
p. 1141, internal quotations omitted [“The [CPRA] was enacted in 
1968 for the explicit purpose of increasing freedom of information 
by giving the public access to information in possession of public 
agencies.”].)7 By promoting prompt public access to government 
records, the CPRA is “intended to safeguard the accountability of 
government to the public.” (Register Div. of Freedom Newspapers 

Inc. v. County of Orange (1984) 158 Cal.App.3d 893, 901.) 

“[I]ndividuals must have access to government files . . . [to] 
permit checks against the arbitrary exercise of official power and 
secrecy in the political process.” (CBS, Inc. v. Block (1986) 42 
Cal.3d 646, 651.) “Public disclosure is a critical weapon in the 
fight against government corruption.” (Kunec v. Brea Redev. 

Agency (1997) 55 Cal.App.4th 511, 515.) “Whether there is a real 
impropriety or merely the appearance of an impropriety, the 
public has a right to know the particulars.” (Ibid.)  

Requiring agencies to follow up on clear leads uncovered in 
the course of a search of the probable existence of additional 
public records, as the trial court should have done here, would 

 
7 Furthermore, the countervailing CPRA consideration of 
protecting individuals’ “right to privacy” is not implicated. (City 
of San Jose, supra, 2 Cal.5th at pp. 615–16 [CPRA’s public 
transparency purpose is balanced only by the countervailing 
consideration of protecting the “right to privacy”].) 
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directly further the CPRA’s purposes of “transparency and 
disclosure.” (Sander, supra, 26 Cal.App.5th at p. 664.) When 
leads are “clear,” the records they point to can be “locate[d] ‘with 
reasonable effort.’” (City of San Jose, supra, 2 Cal.5th at p. 627.) 
The trial court here did not evaluate whether the “leads” 
Petitioner identified were “clear” enough such that Real Parties 
in Interest would be required to follow up on them; therefore, this 
court should remand with direction to the trial court to 
reconsider this issue in light of the correct legal standard. 

B. The Trial Court Erred in Rejecting Persuasive 
Authority Interpreting FOIA to Conclude that 
Agencies Need Not Follow Up on Clear Leads 

The trial court erred in determining that, contrary to the 
weight of persuasive federal FOIA authority that our California 
Supreme Court has determined illuminates the application of the 
CPRA (see ACLU Found. v. Deukmejian (1982) 32 Cal.3d 440, 
447), agencies need not follow up on clear leads in order to 
perform a legally reasonable search under the CPRA.  

“The CPRA was modeled on the [] Freedom of Information 
Act (FOIA) . . . and was enacted for the purpose of increasing 
freedom of information by giving members of the public access to 
information in the possession of public agencies.” (City of Los 

Angeles v. Super. Ct. (2017) 9 Cal.App.5th 272, 282, internal 
citations omitted.) The legislative history and judicial 

construction of FOIA therefore “serve to illuminate the 
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interpretation of its California counterpart,” the CPRA. 
(ACLU Found., supra, 32 Cal.3d at p. 447, emphasis added.) 
“Because [FOIA and the CPRA] have a common purpose, federal 
decisions under the FOIA may be used to construe the [CPRA].” 
(Wilson, supra, 51 Cal.App.4th at p. 1141.) Real Parties in 

Interest did not contest that the FOIA standard regarding 

following up on leads uncovered in the course of a search 

applies in the context of the CPRA. (3PA2043 [citing 
Kowalczyk v. DOJ (1996) 73 F.3d 386, 389 [“an agency may not 
ignore what it cannot help [but] know.”]].)8 

Under FOIA, it is abundantly clear that an agency is 
obligated to expand an initial search when it is made aware of 
additional potentially responsive records. The First, Second, 
Third, Seventh, Eighth, Ninth, Eleventh, and D.C. Circuits have 
all found that, as part of conducting a reasonable search,9 FOIA 

 
8 Real Parties contended only that, factually, “the Department 
was not presented with a lead . . . that it had a duty to pursue it.” 
(3PA2044 [citing Whitaker v. Central Intelligence Agency (D.D.C. 
2014) 31 F.Supp.3d 23, 45].) The trial court did not reach this 
issue, instead deciding as a matter of law that under the CPRA, 
an agency has no obligations to follow up on any leads uncovered 
in the course of a search. (3PA2568.) 
9 While cases often state that a search must be “adequate,” as 
opposed to “reasonable,” there is no actual distinction—an 
adequate search is one that is reasonable. (See, e.g, Davis v. Dep’t 
of Justice (D.C. Cir. 2006) 460 F.3d 92, 103, internal quotations 
omitted [“adequacy of an agency’s search is measured by a 
standard of reasonableness”].) 
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requires agencies to follow up on leads uncovered during the 
course of a search.10 (See, e.g., Campbell, supra, 164 F.3d at pp. 
27–28; Transgender Law Center v. Immigration and Customs 

Enforcement (9th Cir. 2022) 46 F.4th 771, 780, internal citations 
omitted [holding that agencies “failed to meet their burden 
because they did not appropriately respond to ‘positive 
indications of overlooked materials’ provided by [requester] . . . 
and did not hew to their duty to follow ‘obvious leads’”]; 
Hunsberger v. F.B.I. (1st Cir. 1997) 111 F.3d 122 (Table), quoting 
Oglesby v. Dep’t of Army (D.C. Cir. 1996) 79 F.3d 1172, 1185 
[appeal denied where requester failed to “adduce ‘positive 
indications of overlooked materials’”]; Halpern v. F.B.I. (2d Cir. 
1999) 181 F.3d 279, 288, quoting Kowalczyk, supra, 73 F.3d at p. 
389 [an “agency is obliged to pursue any ‘clear and certain’ lead it 
cannot in good faith ignore”]; Lechliter v. Rumsfeld (3d Cir. 2006) 
182 Fed.Appx. 113, 116, citing Campbell, supra, 164 F.3d at p. 27 
[appeal denied where requester had “not pointed to any 
information in the disclosed documents indicating that other 
offices maintain responsive records”]; Rubman v. U.S. Citizenship 

& Immigration Services (7th Cir. 2015) 800 F.3d 381, 387, 
quoting Iturralde v. Comptroller of Currency (D.C. Cir. 2003) 315 
F.3d 311, 314 [“‘if a review of the record raises substantial doubt 

 
10 Petitioner is unaware of any circuit courts that have considered 
this issue and rejected this standard. 
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[about the adequacy of the search], particularly in view of well 
defined requests and positive indications of overlooked materials, 
summary judgment [in favor of the agency] is inappropriate’”]; 
Miller v. U.S. Dept. of State (8th Cir. 1985) 779 F.2d 1378, 1385 
[search was reasonable where “the Department was able to, and 
did, locate internally referenced material through computer 
search”]; Broward Bulldog, Inc. v. U.S. Dep’t of Justice (11th Cir. 
2019) 939 F.3d 1164, 1178 [search reasonable where agency 
“pursued all the leads it had”].) 

This Court should affirm that the duty to follow up on clear 
leads under FOIA also applies to the CPRA. 

C. The Trial Court Erred by Excusing Real Parties 
in Interest from Having to Follow Clear Leads 
in Their Analysis of Whether the Search Was 
Reasonable 

The trial court erred when it decided that a duty to follow 
up on leads was “not required by the CPRA.” (3PA2568, 
emphasis added; ibid. [“. . . Respondents’ failure to expand its 
search to names revealed in documents produced given the scope 
of Respondents’ search and terms used did not render the search 
unreasonable under the CPRA.”].) This decision is at odds with 
prior California Court of Appeal decisions favorably citing 
seminal FOIA cases deciding what constitutes a reasonable 
search for records under the CPRA. (See, e.g., Cmty. Youth 

Athletic Ctr., supra, 220 Cal.App.4th at p. 1425–26, quoting 
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Valencia-Lucena v. U.S. Coast Guard (D.C. Cir. 1999) 180 F.3d 
321, 327 and Iturralde, supra, 315 F.3d at p. 314 [“It is well-
settled that if an agency has reason to know that certain places 
may contain responsive documents, it is obligated under FOIA to 
search barring an undue burden.”].) In fact, courts interpreting 
public records acts have required agencies to follow up on leads 
uncovered in the course of a search precisely because doing so is 
“reasonable.” In other words: the duty to follow up on clear 

leads uncovered during a search is an inherent component 

of the statutory requirement to conduct a “reasonable 

search” for responsive records, because following up on 

clear leads is itself reasonable.  
For example, under FOIA, an agency fails to conduct a 

reasonable search when it fails to pursue clear leads in response 
to a records request that, if followed, could reasonably lead to 
further responsive records. (See Campbell, supra, 164 F.3d at 
p. 28 [an agency “must revise its assessment of what is 
‘reasonable’ in a particular case to account for leads that emerge 
during its inquiry.”].) “Consequently, the court evaluates the 

reasonableness of an agency’s search based on what the 

agency knew at its conclusion rather than what the agency 
speculated at its inception.” (Id. at p. 28, emphasis added; see 
also Valencia-Lucena, supra, 180 F.3d at p. 327, quoting 
Founding Church of Scientology of Washington, D.C., Inc. v. Nat’l 
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Sec. Agency (D.C. Cir. 1979) 610 F.2d 824, 837, emphasis added 
[a search is unreasonable when the “record itself reveals 

‘positive indications of overlooked materials’”]; Transgender 

Law Center, supra, 46 F.4th at p. 781 [“In light of the new leads 
and indications of overlooked material, the agencies have not met 
their burden of demonstrating” a reasonable search.].)  

The trial court here concluded that, as long as an agency’s 
initial search terms and scope of search were reasonable, there is 
no obligation to follow up on leads discovered in the course of the 
search. (3PA2568.) The court specifically stated that it would be 
“unreasonable to expect [an agency] to engage in a process of 
search, review of production and search reformation in the 
context of complying with a CPRA request.” (Id. at p. 7.) As a 
result of that determination as a matter of law, the court did not 
evaluate whether the leads uncovered in the course of Real 
Parties in Interest’s search were sufficiently clear as to require 
Real Parties to pursue them, even though this issue was 
extensively briefed and argued by Petitioner. (2PA1170–1175.) 
The trial court appears to have concluded that the analysis was 
irrelevant under the trial court’s legal determination that the 
reasonableness of an agency’s search is determined based on 
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what it knew at the beginning of the search, not what it knew at 
the end.11 

That conclusion is at odds with the weight of authority. In 
Campbell, supra, 164 F.3d at p. 27, for example, as part of its 
production in response to a FOIA request, the FBI produced 
records that contained references to “tickler” files that may have 
contained further responsive records. The FBI did not search 
through these tickler files despite the evidence that they 

 
11 That the trial court did not believe the CPRA requires, as a 
matter of law, agencies to follow up on leads is further evidenced 
by the court’s statement that “Respondents note a practical 
solution—‘all Petitioner had to do was submit a new request once 
it identified them.’” (3PA2568 fn. 4.) In other words, if produced 
documents reflect leads, the requester must submit a new 
request concerning those leads, because the agency is under no 
duty to follow up on them. But as noted, the duty to follow up on 
leads is part of what it means to conduct a “reasonable search.” 
In essence, the court’s “practical solution” is to put the burden on 
a requester to submit a new request and restart the process of 
obtaining records in light of leads uncovered in an agency’s 
search, as opposed to requiring the agency to follow up. If this 
were the correct legal standard, the requirements for a 
“reasonable search” under the CPRA would be much narrower 
than the requirements for a “reasonable search” under FOIA. 
This result directly conflicts with California’s constitutional 
mandate to construe the CPRA broadly in favor of public access 
to records. Moreover, Consumer Watchdog cannot resolve the 
issue simply by filing a new CPRA request because, due to the 
failure of Real Parties in Interest to conduct a reasonable search, 
it still does not know all the individuals and lobbying firms 
involved in the government corruption scandal. 
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contained additional responsive records. (Ibid.) The appellate 
court, applying a “reasonableness test,” found the FBI’s search to 
be inadequate because the agency had failed to “revise its 
assessment of what is reasonable in a particular case to account 
for leads that emerge during its inquiry.” (Id. at pp. 27–28, 
internal quotation omitted.) The court acknowledged that the 

FBI’s search was initially reasonable, but that “once the 

FBI discovered information suggesting the existence of 

documents that it could not locate without expanding the 

scope of its search,” its subsequent failure to expand the 
scope of the search rendered the search unreasonable. (Id. 
at p. 28, emphasis added.)  

Similarly, in Whitaker, supra, 31 F.Supp.3d at p. 28, the 
plaintiff filed a series of FOIA requests regarding the 
disappearance of his father and an airplane. During the course of 
the FOIA search, the name of the co-pilot of the father’s plane 
was discovered. (Id. at p. 44.) The court noted that searching by 
the co-pilot’s name may have resulted in additional records about 
the plaintiff’s father, but the State Department had failed to 
pursue this lead. (Ibid.) The court determined the search was 
unreasonable because the agency failed to search for documents 
using the co-pilot’s name, regardless of the fact that the co-pilot’s 
name was not included in the records request. (Id. at pp. 44–45.) 
The court emphasized that an agency cannot ignore a lead 
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that is “clear and certain . . . . [An agency must] pursue 

leads that raise red flags pointing to the probable existence 

of responsive agency records.” (Id. at p. 43, internal citations 
omitted, emphasis added.)12 The “issue to be resolved is not 
whether there might exist any other documents possibly 
responsive to the request, but rather whether the search for those 
documents was adequate.” (Id. at p. 42, emphasis in original, 
internal citations omitted.) 

Further, given that here, Petitioner explicitly requested 
records concerning individuals “employed by or representing” the 
companies, it is particularly egregious that Real Parties in 
Interest chose to ignore the leads uncovered in the course of the 
search, and just as egregious for the trial court to find that this 
had no effect on the reasonableness of the search as a whole.13 
(See Rojas v. Fed. Aviation Admin. (9th Cir. 2019) 927 F.3d 1046, 
1053–54, on rehg. en banc, (9th Cir. 2021) 989 F.3d 666 [search 
was inadequate where there was no indication of any search 

 
12 Whitaker factually distinguished Kowalcyzk—while in 
Kowalcyzk, the “Plaintiff made no reference to the New York field 
office, here Plaintiff explicitly referenced the [unnamed] co-pilot 
of the plane about which he sought records in his request.” 
(Whitaker, supra, 31 F.Supp.3d at p. 45.) Just so here—Petitioner 
explicitly referenced the unnamed representatives of the insurers 
about which it sought records in its request. Whitaker and 
Kowalcyzk are in accord on the duty to follow clear leads. 
13 Particularly given that Judge Beckloff expressed serious 
concerns over this issue during the hearing. (See ¶ 37, supra.) 
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conducted for underlying documents after responsive summaries 
were located].) In Republican Nat’l Comm. v. Dep’t of State 

(D.D.C. 2016) 235 F.Supp.3d 235, 237 (“RNC”), the RNC 
submitted a FOIA request for information related to visitor 
records of then–Secretary of State Hillary Clinton. The agency 
did not maintain any visitor logs or other records related to 
Secretary Clinton’s formal quarters or personal office and it 
responded that there were no responsive records. (Ibid.) Two 
months later, the Inspector General’s office released a report that 
mentioned an Outlook calendar that Secretary Clinton’s staff 
used. (Id. at p. 238.) The agency claimed it had not searched any 
Outlook schedules or calendars as the schedules detailed 
meetings, not visitors, and therefore provided only indirect 

evidence of which individuals may have been in the vicinity of 
the Secretary’s personal office. (Ibid.) The court concluded the 
search was inadequate, as the agency failed to fairly interpret the 
broader aim of the request. (Id. at pp. 241–242.) “Parsing a . . . 
request to exclude purportedly ‘indirectly’ responsive records, as 
the State Department suggests, would undercut the long-
standing mandate to agencies to construe FOIA requests 
liberally.” (Id. at p. 241; see also Miccosukee Tribe of Indians of 

Florida v. U.S. (11th Cir. 2008) 516 F.3d 1235, 1253 [FOIA 
search unreasonable where evidence “demonstrate[d] that the 
[agency’s] self-imposed limitations on its search were 
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unreasonable and inaccurately depicted what the [requester] 
really sought”].)  

Similarly, in Husch Blackwell LLP v. U.S. E.P.A. (D.D.C. 
2020) 442 F.Supp.3d 114, 119, the plaintiff requested that the 
EPA search for communications with six named individuals 
outside of the EPA. The EPA limited its search to the email 
inboxes of certain agency employees, while leaving out searches 
of other employees’ inboxes that were likely to contain responsive 
communications. (Id. at p. 121.) The court found the search 
inadequate, noting: “the agency did have to undertake a 
reasonable effort to determine which EPA personnel other than 
the six custodians might have communicated with the six non-
EPA persons and to search those additional custodial files.” (Id. 
at pp. 121–22.) Whether an agency fails to search locations 

that were likely to have responsive records, or whether an 

agency fails to use proper search terms or update those 

search terms after identifying clear leads of the probable 

existence of additional responsive records, the result is the 

same: the agency improperly fails to appropriately search 

for records responsive to a public records request, which is 

equivalent to an improper withholding. (See, e.g., Cmty. 

Youth Athletic Ctr., supra, 220 Cal.App.4th at p. 1425 [the “effect 
of the [agency’s] inability or unwillingness to locate the records 
had the same effect as withholding requested information from 
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the public”]; Neighborhood Alliance, supra, 172 Wash.2d at p. 724 
[“An adequate search is a prerequisite to an adequate response, 
so an inadequate search is a violation of the [Washington] PRA 
because it precludes an adequate response”]; Protect Our 

Defenders v. Dep’t of Defense (D. Conn. 2019) 401 F.Supp.3d 259, 
274–275 [Air Force’s search was not reasonably calculated to 
uncover all responsive materials where search protocol and 
parameters of search were too limited].)  

Here, the trial court erred in concluding its analysis prior 
to assessing whether the agency’s search, though reasonable at 
the start, remained reasonable in light of leads the agency 
uncovered in the course of the search. (3PA2567 [“it appears 
unreasonable to expect Respondents to engage in a process of 
search, review of production and search reformation in the 
context of complying with a CPRA request”]; see also 3PA2568 
[duty to follow leads inherently unreasonable and therefore “not 
required by the CPRA”].) Real Parties in Interest’s own 
production of records established that they failed to modify their 
search for responsive records once they discovered (and indeed, 
produced to Petitioner) records indicating that, for example, Eric 
Serna and Jamie Sahara did in fact, or very likely did, represent 
Applied during the time period relevant to the CPRA Requests. 
Despite being put on notice that Eric Serna and Jamie Sahara 
represented Applied, Real Parties failed to include their names 



 - 59 - 

among the search terms for other responsive records. Real 
Parties in Interest were also required to revise their search terms 
and search for records involving Mr. Areias and Mr. Núñez and 
Department staff during the time period relevant to the CPRA 
Requests, given their knowledge that doing so was reasonably 
likely to lead to more responsive records. (RNC, supra, 235 
F.Supp.3d at pp. 241–242; Campbell, supra, 164 F.3d at p. 28.) 
But despite acknowledging that “an agency may not ignore what 
it cannot help [but] know” (3PA2043), Real Parties in Interest did 
exactly that here.  

Finally, analysis of a CPRA search is not statutorily limited 
to whether the search was reasonable at its inception—and it 
would defy the constitutional mandate to broadly construe the 
CPRA to nevertheless conclude that such a limitation does exist. 
As stated in Campbell, even where a standard search is begun 
that would ordinarily be reasonable and sufficient, when an 
agency uncovers clear leads in the course of that search, it has a 
duty to follow up. (See Campbell, supra, 164 F.3d at p. 28.) 
Unlike Campbell, where the court determined the agency’s 
initially “reasonable assumption” had to be reassessed in light of 
leads uncovered during the search, here the court erred in 
concluding its analysis with its determination that the 
Department’s initial “presumptions” were reasonable (3PA2567–
2568), and failing to evaluate whether the Department’s 
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“presumptions” became unreasonable in light of leads it 
uncovered in the course of the search. (Ibid.) For example, 
documents produced by the Department included, inter alia, 
many emails reflecting the close involvement of an Eric Serna 
with the named insurers, yet not a single email produced was 
sent “to” or “from” Serna. (1PA417–477.) Clearly, it is reasonable 
to conclude that following up on this lead, such as by adding 
Serna’s name to the search terms, would have likely led to more 
responsive records. Given that the trial court did not address 
whether evidence related to Serna constituted a “clear lead,” this 
Court should remand for a determination of the merits under the 
correct legal standard in the first instance. 
 It is also probable that Real Parties in Interest failed to 
identify further responsive records given that several records 
produced by the Real Parties in Interest are responsive to 
Petitioner’s CPRA requests even though they do not refer to 

the company names or acronyms (1PA456–460; 1PA462–
463)—a red flag to the Real Parties in Interest that their search 
was not well-calculated to identify responsive records (a fact 
overlooked by the court in its Order on the writ).14 (3PA2568, 

 
14 The Court need not make any findings regarding whether 
additional public records in fact exist to make the legal finding 
Petitioner requests. The “issue to be resolved is not whether 
there might exist any other documents possibly responsive to the 
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emphasis added [“The court finds Respondents’ failure to expand 
its search to names revealed in documents produced given the 
scope of Respondents’ search and terms used did not render the 
search unreasonable under the CPRA. Respondents could 
exercise their discretion and reasonably presume records related 
to employees and representatives of the target insurance 
companies would be produced based on the search it devised and 
undertook, including a search for records with the names of 

the target insurance companies and their acronyms.”].)  
D. Following Up on Clear Leads Is Not a Limitless 

Search 
At bottom, the “touchstone” for assessing a search is always 

a “reasonableness test.” (See, e.g., Nat’l Public Radio, Inc. v. U.S. 

Central Command (S.D. Cal., Dec. 19, 2022) No. 21-CV-1079-
MMA (AHG) 2022 WL 17812452, at *4, appeal filed Jan. 18, 
2023.) The question for this Court is, as a matter of law under 
the CPRA, when an agency uncovers clear leads in the course of a 
search pointing to the likely existence of responsive records, does 
the agency have a duty to follow-up on any such leads? Though 
“[a]gencies may develop their own internal policies for conducting 
searches,” the agencies’ search for public records must be 
“reasonably calculated to locate responsive documents.” (City of 

 
request, but rather whether the search for those documents was 
adequate.” (Whitaker, supra, 31 F.Supp.3d at p. 42, emphasis in 
original, internal citations omitted.) 
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San Jose, supra, 2 Cal.5th at p. 627.) Because ignoring clear 
leads of the probable existence of additional public records is not 
reasonable, the trial court’s conclusion was in error.  

The court misunderstood and mischaracterized the impact 
that a duty to follow clear leads would have “[a]s a practical 
matter.” The court apparently believed that if the CPRA imposed 
a legal requirement to follow up on clear leads, the Department 
would have had to conduct a new search of all of its 1,400 
employees’ records in order to try and locate individuals 
potentially representing one of the named insurers. (3PA2568.) 
This is incorrect. Whether or not Real Parties in Interest had a 
duty to follow up on clear leads is an entirely separate legal issue 
from whether the initial scope of its search was reasonable.  

The trial court determined that the scope of the initial 
search was reasonably limited to 37 custodians identified by Real 
Parties in Interest—not all 1,400 employees of the Department—
and Petitioner is not challenging this determination. (3PA2568–
2569.) Following up on leads discovered in the course of a search 
does not inherently require an expansion of the number of 
custodians that must be searched—if the original scope of the 
search and methods of the search continue to be reasonable in 
light of the clear leads discovered in the course of the search, 
then an agency would need only to repeat a search of the 
custodians it previously identified as reasonably having 
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responsive records using the revised search terms. Moreover, the 
email inboxes of those 37 Department custodians could be 
searched “automatically” using the Microsoft Outlook eDiscovery 
Tool. (2PA1996–1997.) In any event, the inquiry always centers 
around what is reasonable. 

Thus, following up on clear leads is far from a “limitless 
disclosure obligation,” as the trial court was concerned with. 
(3PA2568.) As noted by the D.C. Court of Appeals, following up 
on clear leads uncovered in the course of a search “does not mean 
that the [agency] will be put to a never-ending series of searches 
or that it must proceed beyond the point of diminishing returns. 
Once it has met its burden of demonstrating that it performed a 
search reasonably calculated to uncover all responsive 
documents, the [agency] will not be ‘required to chase rabbit 
trails that may appear in documents uncovered during their 
search.’” (Fraternal Order, supra, 79 A.3d at p. 363, citation 
omitted; see also Neighborhood Alliance, supra, 172 Wash.2d at 
p. 720, emphasis in original [“This is not to say, of course, that an 
agency must search every possible place a record may conceivably 
be stored, but only those places where it is reasonably likely to be 
found”].)  

Moreover, as Whitaker pointed out, it is a “rare case indeed 
in which an agency record contains a lead so apparent that the 
[agency] cannot in good faith fail to pursue it.” (Whitaker, supra, 
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31 F.Supp.3d at p. 43.) The trial court erred by failing to consider 
whether this was such a “rare case,” excluding from its analysis 
the leads that were uncovered during the search. 

E. California Courts Should Follow the Lead of 
Other State Courts in Adopting FOIA-Adequate 
Search Standards under State Public Records 
Acts 

Given the weight of federal and state authorities, this court 
should affirm that the CPRA requires agencies to follow up on 
clear leads, and remand to the trial court with direction to 
consider, under the proper legal standard, whether Real Parties’ 
search was reasonable in light of Petitioner’s evidence. 

While few state courts have opined on this issue, the two 
that have, Washington state and the District of Columbia, both 
followed the lead of federal FOIA cases in holding that under 
their respective state public records acts, agencies must follow up 
on leads.15 At their cores, the CPRA, Washington state Public 
Records Act (“WPRA”), and D.C. Freedom of Information Act 
(“D.C. FOIA”), like federal FOIA, require reasonable searches, 
are designed to promote public access to records, and are broadly 
construed in favor of that purpose. (See, e.g., Fraternal Order, 
supra, 79 A.3d at p. 354 [“the provisions of the [D.C. FOIA] giving 
citizens the right of access are to be generously construed, while 

 
15 Petitioner is unaware of any state courts that have considered 
this issue and rejected the federal FOIA standard. 
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the statutory exemptions from disclosure are to be narrowly 
construed, with ambiguities resolved in favor of disclosure”]; 
Neighborhood Alliance, supra, 172 Wash.2d at p. 719 [“Both acts 
promote open government and FOIA is construed broadly, with 
its exceptions narrowly tailored, similar to the [Washington] 
PRA”]; Sierra Club, supra, 57 Cal.4th at p. 166 [courts must 
“‘broadly construe[ ]’ the [CPRA] to the extent ‘it furthers the 
people’s right of access’ and . . . ‘narrowly construe[ ]’ the [CPRA] 
to the extent ‘it limits the right of access’”].) Thus, the logic 
applied by such state courts is directly applicable to analysis of 
the CPRA, and California should follow their example in 
requiring agencies to follow up on leads.16 

Both Washington State and the District of Columbia have 
followed federal FOIA case law for assistance in interpreting 
whether a search is “reasonable.”17 As with the CPRA, both the 

 
16 In fact, the California Supreme Court case the trial court 
primarily relied on in its ruling, City of San Jose, which noted the 
significance of the 2004 California Constitutional amendment, 
itself cited both FOIA caselaw as well as a different Washington 
Supreme Court decision as persuasive authority regarding the 
scope and nature of an agency’s search, ultimately agreeing with 
the procedure described by those cases. (City of San Jose, supra, 2 
Cal.5th at p. 628, citing Nissen v. Pierce County (Wash. 2015) 183 
Wash.2d 863, 885–86.) 
17 As noted supra footnote 9, there is no distinction between 
“adequate” and “reasonable” searches—an adequate search is one 
that is reasonable. 
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D.C. FOIA and the WPRA are modelled after or mirror the 
federal FOIA, and thus courts analyzing the acts look to federal 
FOIA case law for interpretive assistance. (See Fraternal Order, 
supra, 79 A.3d at p. 354 [“Because many provisions of the D.C. 
FOIA mirror provisions in the federal Freedom of Information 
Act, we have found case law interpreting the federal FOIA to be 
‘instructive authority with respect to our own Act’”]; 
Neighborhood Alliance, supra, 172 Wash.2d at p. 719, internal 
quotations omitted [“The state act closely parallels the federal 
Freedom of Information Act . . . and thus judicial interpretations 
of that act are particularly helpful in construing our own.”].) 
Thus, in considering the standards constituting a reasonable 
search, both Washington State and District of Columbia courts 
have relied on federal FOIA case law in holding that agencies 
must follow up on leads uncovered during a search. (Fraternal 

Order, supra, 79 A.3d at pp. 362–63, emphasis added [“If the 

results of an initial search contain ‘leads’ indicating that 

additional responsive documents are likely to be found in 

another location, those leads must be followed. Such ‘leads’ 

change the agency’s, and the court’s, assessment of what is 

reasonable”]; Neighborhood Alliance, supra, 172 Wash.2d at p. 
720, emphasis added [“agencies are required to make more 

than a perfunctory search and to follow obvious leads as 

they are uncovered.”].) 
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The Washington Supreme Court’s finding that the 
“adequacy of a search for records under the PRA is the same as 
exists under FOIA” is directly applicable in the CPRA context. 
(Neighborhood Alliance, supra, 172 Wash.2d at p. 719.) Just as 
with the CPRA, the WPRA “is silent about what constitutes an 
adequate search.” (Ibid.) Accordingly, the state appellate court 
looked to federal FOIA case law, given that the state and federal 
acts “closely parallel[]” each other, have similar purposes, and are 
construed broadly to promote public access to records. (Ibid.) The 
Washington Supreme Court, agreeing with the court of appeals, 
concluded that, given the similarity between the acts, “[i]t follows 
that standards governing the adequacy of a search will also 
mirror each other.” (Ibid.)  
 In Neighborhood Alliance, a nonprofit organization 
interested in government accountability brought action against a 
county agency after it failed to disclose records requested by the 
organization under the WPRA. (Id. at p. 710.) The petitioner’s 
records request sought a government office seating chart as part 
of an investigation into illegal hiring practices. (Ibid.) It was later 
revealed that the computer that had generated the seating chart 
had been replaced after the seating chart was created. (Id. at 
p. 711.) When the public records request was filed, the agency 
only searched for records from the new computer, not the old one. 
(Ibid.) The Washington Supreme Court concluded that the search 
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was inadequate because the agency failed to follow up on 
evidence that there were additional sources for the requested 
information. (Id. at pp. 721–22.) 

Like the CPRA, the WPRA “is silent about what constitutes 
an adequate search . . . .” (Id. at p. 719.) Like the CPRA and 
FOIA, under the WPRA: 

the adequacy of a search is judged by a standard of 
reasonableness, that is, the search must be reasonably 
calculated to uncover all relevant documents. What 
will be considered reasonable will depend on the facts 
of each case. When examining the circumstances of a 
case, then, the issue of whether the search was 
reasonably calculated and therefore adequate is 
separate from whether additional responsive 
documents exist but are not found. 

(Id. at p. 720.) 
Citing to the seminal Valencia-Lucena case under FOIA, 

the Washington Supreme Court noted that “agencies are 

required to make more than a perfunctory search and to 

follow obvious leads as they are uncovered. The search 
should not be limited to one or more places if there are additional 
sources for the information requested.” (Ibid., emphasis added.) 
“Moreover, records are never exempt from disclosure, only 
production, so an adequate search is required in order to properly 
disclose responsive documents. The failure to perform an 
adequate search precludes an adequate response and production 
. . . . Thus, an inadequate search is comparable to a denial 
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because the result is the same . . . .” (Id. at p. 721, internal 
citations omitted.)  

Importantly, the one key distinguishing feature of CPRA 
analysis, as opposed to WPRA, D.C. FOIA, or FOIA analysis, is 
that there is a voter-approved constitutional mandate to 

broadly construe the CPRA. It would be utterly illogical to 
conclude that, notwithstanding California’s heightened concern 
for public access to records, the CPRA is nevertheless 
meaningfully narrower than other state and federal acts on the 
issue of reasonable searches.  
III. Conclusion 

For all of the foregoing reasons, Consumer Watchdog 
respectfully requests that this Court issue an extraordinary writ 
of mandate and/or other appropriate relief directing Respondent 
Superior Court of California, County of Los Angeles to set aside 
and vacate the October 21, 2022 order denying in part Consumer 
Watchdog’s Petition and enter an order remanding with direction 
to the trial court to consider whether the Real Parties in Interest 
failed to follow up on “clear leads” of the probable existence of 
other public records uncovered in the course of the search. 
DATED:  February 23, 2023  CONSUMER WATCHDOG     
 
         
  Jerry Flanagan 
  Attorney for Petitioner  
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CONSUMER WATCHDOG v. CALIFORNIA DEPARTMENT OF INSURANCE 

FILED 
Superior Court of CaliforniaCounty of Los Angeles

JAN 09 2023 
Case Number: 20STCP00664 
Hearing Date: October 21, 2022 o,jf d W §1,�Pu�e Officer/Clerk of Court 

By: F. Becena, Jr., Deputy 

ORDER GRANTING PETITION FOR WRIT OF MANDATE IN PART AND 

REQUIRING RESPONDENTS TO PRODUCE Til\i'O REDACTED DOCUMENTS FOR IN 

CAMERA REVIEW 

Petitioner, Consumer Watchdog, seeks a writ of mandate pursuant to Code of Civil Procedure 
section 1085 and the California Public Records Act (CPRA} (C:overnment Code sections 6250, et

seq.) compelling Respondents, Ricardo Lara, in his official capacity as the Insurance 
Commissioner of the State of California, and the California Department of Insurance (CDI) 
(jointly, Respondents}, to produce documents under the CPRA. 

Alternatively, Petitioner requests the court conduct an in-ca:Tiera review of the 96 withheld 
records as well as six redactions made to public records. 

Respondents oppose the petition. 

The Petition is GRANTED IN PART as follows: 

• Respondents shall produce to Petitioner an unredacted version of the page Bates
stamped 34 in Exhibit 18, a calendar entry.

• Respondents shall lodge with the court pages Bates-stamped 5 and 42 in Exhibit 18,
email communications, for in camera review within 20 days of this order. The court will
enter a separate order concerning these two email communications after in camera

review.

In all other respects, the petition is denied. 

Petitioner's request for judicial notice (RJN) is granted as to Exhibits 1 and 15 only. 
Respondents' objections to the court taking judicial notice of the other exhibits are sustained. 
The court finds the material for which judicial notice is sought is largely irrelevant to the specific 
issues in this CPRA proceeding. 

The court sustains Respondents' objections to the Bambenek declaration as follows: 2 in part 
(as to "It would have been reasonable and taken little effort for Department IT staff to utilize 
Microsoft's Outlook eDiscovery Tool to search the email accounts of all 1,400 Department staff, 
as that process is fully automated"), 3, 4, 5, 6, 7, 8, 9 and 10. (The court notes objection 11 is 
not an objection to evidence.) The rerr:iaining objections are overruled. (The court finds the 
Bambenek declaration marginally relevant to these proceedings.) 
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The court sustains all Respondents' objections to the Bambenek reply declaration except 26 
which is overruled. (The court also finds the Bambenek reply declaration marginally relevant to 
these proceedings.) 

The court sustains Respondents' objections to the Powell declaration as follows: 12, 13, 14, 15, 
16, 17, 18, 21, 24 and 25. The remaining objections are overruled. 

The court rules on Petitioner's Evidentiary Objections to Respondents' Declarations and 
Opposition· Brief as follows: 

Objections 1 and 2 (set forth as Objection A) are overruled. The court finds other discovery 
responses provided by Respondent advised Petitioner each person responded. ("Each 
Department [listed} staff that received Ms. De Guzman's ... emails to conduct a search ... 
informed Ms. De Guzman that no responsive records were found .... " [Opening Brief, Ex. 28, 
23:2-6.]) 

Objection 3 (set forth in Objection B) is overruled. Exhibits C, D and E do not specifically set 
forth job duties related to the CPRA. Exhibits C, D and E are distinct from the duty statements of 
the legal Analyst, Senior Legal Analyst and the Attorney IV position which all reference job 
responsibilities related to the CPRA. (See Opening Brief, Ex. 45, Lor Deel., Ex. B.) 

Objection 4 (set forth in Objection B) is sustained. Exhibit B of the Lor Declaration should have 
been produced as Exhibit B is responsive to request for production 12. The court strikes Exhibit 
B. The court does not strike paragraph 3 of the Lor Declaration (except as to its reference to
Exhibit B) because Respondents advised Petitioner, "Attorneys within the GLB work with and
assist the analysts to respond to record requests submitted to the Department .... " (Opening 
Brief, Ex. 28, p. 19:23-24.) 

Objection 5 (set forth in Objection C) is sustained. A "wildcard" search is directly relevant to the 
issue of an adequate search. Respondents' discovery response omitting the "wildcard" searches 
is misleading: "The search terms used to conduct the searches were . -.. . " (Opening Brief, Ex. 
28, p. 21:28-22:5.) That Respondent conducted "wildcard" searches and the searches 
themselves should have been disclosed. The statement in the Lor declaration at paragraph 20, 
p. 7:25 ("includes Wildcard searches") is stricken.

Objection 6 (set forth in Objection C) is sustained. The information provided should have been 
provided and was not. The information is new. 

Objections 7, 8, 9 (set forth in Objection C) are overruled. The court finds a fair and reasonable 
response to the discovery requests would not have elicited the information to which Petitioner 
objects. The court will strike "(beyond those already identified by Susan Bernard)" of the Lor 
declaration (at p. 11:11-12) in Objection 7 based on the ruling for Objection 6 above. 
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Objection lO'(set forth in Objection C) is sustained. The statement is unsupported by admissible 

evidence. 

Objection 11 (set forth in Objection C) is overruled for the same reasons Objection 7 is 

overruled. 

Objection 12 (set forth in Objection C) is sustained for the same reasons Objection 5 is 

sustained. The sentence in the opposition brief at p. 22:14-"Petitioner wrongly assumes that 

eDiscovery does not include Wildcard searches." -is stricken. 

Objection 13 (set forth in Objection D} is overruled. Respondents' discovery responses set forth 

its position on the confidential nature of some of the records held by Respondents. (See 

Opening Brief, Ex. 28 pp. 8-11.) Striking the Bernard declaration in its entirety is unwarranted. 

Objection 14 (set forth in Objection D) as to paragraphs 9 and 10 of the Bernard declaration is 
overruled. The information provided is consistent with Respondents' discovery responses and 

the confidential nature of some of the records held by Respondents. It is clear from 

Respondents' discovery responses they withheld documents from the production they believed 

were confidential. As to paragraph 12, the objection is sustained in part for those same reasons 

specified in Objection 6. The court strikes the Bernard declaration at paragraph 12, p. 5:7-17. 

Objections 15 through 27 (as set forth in Objection D) are overruled. The information provided 
by Respondents in their privilege log and discovery responses provided sufficient detail to 
Petitioner to advise it of the basis for Respondents' exemption claims. While Respondents' 
discovery responses could have been more detailed, there could be no question of the basis on 
which Respondents claimed responsive documents were exempt from production under the 

CPRA. 

STATEMENT OF THE CASE 

On June 4, 2019, Petitioner requested documents from Respondents pursuant to the CPRA. 

(Pet., ,i 22.) On June 7, 2019, Respondents acknowledged receipt of the request and advised 
the request "as currently written, is overbroad and will be unduly burdensome on staff to 
search for responsive records." (Pet., ,i 23.) Following meet and confer efforts, Petitioner 
narrowed the request. On September 4, 2019, Respondents provided a number of responsive 
records to the narrowed request, primarily consisting of email correspondence amongst various 
employees of COi and Lara's campaign staff. (Pet., ,i,i 24-30.) 

On July 19, 2019, Petitioner made anothe-r request for documents under the CPRA. Petitioner 
requested email and/or any other communications between Lara and the individuals identified 
in its June 4, 2019 request. (Pet., ,i 33.) On September 16, 2019, Respondents produced some 
records in response to the July 19, 2019 request but also indicated they withheld numerous 
records pursuant to various claims of privilege and/or exceptions to the CPRA. (Pet., ,i 34.) 
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This proceeding then ensued. 

CPRA Requests at Issue: 

Following meet-and-confer efforts between the parties, Petitioner formulated its CPRA 

requests as follows: 

1. "All appointment schedules, calendars, meeting logs, phone call logs, mobile

phone records, and any other records relating to any meetings or phone calls

('Conferences') between Insurance Commissioner Lara or his representatives,

including staff of the Department, and the following individuals: Steven M.

Menzies, Jeffrey A. Silver, Stephen Acunto, Carole Acunto, Carl DeBarbrie,

Theresa DeBarbrie, Sidney R. Ferenc, Jon M. McCright, Marc M. Tract, Robert

L. Stafford, Justin N. Smith, Darlene Graber, and Larry R. Graber. This request
also includes records of Conferences between Insurance Commissioner Lara

and any individuals employed by or representing Applied Underwriters,

California Insurance Company ('CIC'}, Constitution Insurance Company, or

Independence Holding Company ('IHC'). This request specifically relates to the

following Department staff: the Executive Office staff, all Deputy

Commissioners, and the Government Law Bureau. Individuals in these
positions shall be prioritized, however this request also includes any

Department staff involved in any decisions or proceedings involving Applied

Underwriters, CIC, or IHC, including but not limited to decisions or proceedings

at the Administrative Hearing Bureau or pursuant to Insurance Code section

1215.2. This request includes, but is not limited to, records providing the

identities of the individuals participating in the Conferences as well as records

reflecting when and where the Conferences occurred and the topics of those

Conferences. This request seeks records from January 7, 2019 to the present.
Request 1 does not seek records subject to the attorney work product or
attorney-client privileges properly invoked by the Department." (Pet., ,J 29, Ex.

7 [Meetings CPRA Request].)

2. "All e-mail or any other communications ('Communications'} between

Insurance Commissioner Lara or his representatives, including staff of the
Department, and the following individuals: Steven M. Menzies, Jeffrey A.

Silver, Stephen Acunto, Carole Acunto, Carl DeBarbrie, Theresa DeBarbrie,

Sidney R. Ferenc, Jon M._ Mccright, Marc M. Tract, Robert L. Stafford, Justin N.
Smith, Darlene Graber, or Larry R. Graber. This request also includes

Communications between Insurance Commissioner Lara or his
representatives, including staff of the Department, and any individuals
employed by or representing Applied Underwriters, California Insurance
Company, Constitution Insurance Company, or Independence Holding
Company. This request includes, but is not limited to, records providing the
identities of the individuals participating in the Communications, the topics of
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those Communications, and· the contents of those Communications. This 
request includes, but is not limited to, any Communications regarding matters 
pending before the Department, including before the Administrative Hearing 
Bureau. This request seeks records from January 7, 2pl9 to the present." (Pet., 
,i 33, Ex. 9 [Communications CPRA Request].)1 

STANDARD OF REVIEW 

Code of Civil Procedure section 1085, subdivision (a) provides in relevant part: 

"A writ of mandate may be issued by ar:iy court to any inferior tribunal, 
corporation, board, or person, to compel the performance of an act which the law 
specially enjoins, as a duty resulting from an office, trust, or station, or to compel 
the admission of a party to the use and enjoyment of a right or office to which the 
party is entitled, and from which the party is unlawfully precluded by that inferior 
tribunal, corp_oration, board, or person." 

"There are two essential requirements to the issuance of a traditional writ of mandate: (1) a 
clear, present and usually ministerial duty on the part of the respondent, and (2) a clear, 
present and beneficial ·right on the part of the petitioner to the performance of that duty. 
(California Ass'n for Health Services at Home v. Department of Health Services (2007) 148 
Cal.App.4th 696, 704.) "Generally, a writ will lie when there is no plain, speedy, and adequate 
alternative remedy . . . .  " (Pomona Police Officers' Ass'n v. City of Pomona (1997) 58 Cal.App.4th 
578, 583-84.) 

"When there is review of an administrative decision pursuant to Code of Civil Procedure section 
1085, courts apply the following standard of review: '[J]udicial review is limited to an 
examination of the proceedings before the [agency] to determine whether [its] action has been 
arbitrary, capricious, or entirely lacking in evidentiary support, or whether [it] has failed to 
follow the procedure and give the notices required by law.' [Citations.]" (Id. at 584) 

1 During argument, there was some discussion that Petitioner's CPRA requests resulted after 
negotiations between Petitioner and Respondents. To be clear, Petitioner and Respondents had 
discussions about the requests prior to Respondents conducting their search. Petitioner noted 
it specifically narrowed the Meetings CPRA Request "by specifically identifying the individuals 
and insurance companies for which representative records are sought." (Pet., ,i 29, Ex. 7.) The 
parties did not appear to have any specific discussion concerning the inclusion of "individuals 
employed by or representing" four different insurance companies. That is, Respondents did not 
affirmatively represent they would undertake such a search. Petitioner's later made 
Communications CPRA Request also does not appear to have led to any discussions between 
the parties concerning the scope of the search and "individuals employed by or representing" 
four different insurance companies. (Pet., ,i 33, Ex. 9.) 
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Pursuant to the CPRA, individual citizens have a right to access government records. In enacting 
the CPRA, the Legislature declared that "access to information concerning the conduct of the 
people's business is a fundamental and necessary right of every person in this state." (Gov. 
Code, § 6250; see also County of Los Angeles v. Superior Court (2012) 211 Cal.App.4th 57, 63.) 
Government Code section 6253 states: 

"Except with respect to public records exempt from disclosure by express 
provisions of law, each state or local agency, upon a request for a copy of records 
that reasonably describes an identifiable record or records, shall make the records 
promptly available to any person upon payment of fees covering direct costs of 
duplication, or a statutory fee if applicable. Upon request, an exact copy shall be 
provided unless impracticable to do so." (Gov. Code, § 625.3, subd. (b}.) 

Finally, the CPRA provides "[a]ny person may institute proceedings for injunctive or declarative 
relief or writ of mandate in any court . .. to enforce his or her rights to inspect or to 'receive a 
copy of any public record or class of public records under this chapter." (Id., at § 6258.) Where 
the court finds a violation of the CPRA, the court shall order the government agency to disclose 
the public record. (Id., at § 6259, subd. (a).) 

ANALYSIS 

Petitioner contends Respondents failed to comply with their mandatory duties under the CPRA. 
Petitioner therefore requests the court order Respondents to (1) conduct a new search for and 
produce responsive records of meetings and communications with "any individuals employed 
by or representing" the companies, and (2) produce 96 withheld and six redacted records in an 
unredacted form. 

Whether Respondents Failed to Adequately Search for Records: 

Petitioner challenges the adequacy of Respondents'_ search for records on numerous grounds. 

As a preliminary matter, the court notes the CPRA "does not prescribe specific methods of 
searching for . . .  [responsive] documents." (City of San Jose v. Superior Court (2017) 2 Cal. 5th 
608, 627.) Rather, the CPRA only imposes a duty to locate all records with "reasonable efforts," 
and does not "require that agencies undertake extraordinarily extensive or intrusive searches." 
(Id.) An agency may develop its own method for searches, and it "must 'communicate the scope 
of the information requested to a custodian of its records,' "although it need not use the 
precise language of the request." (Id. at 627-628.) "In general, the scope of an agency's search 
for public records 'need only be reasonably calculated to locate responsive documents.'" (Id. at 
627.) 

First, Petitioner claims Respondents failed to update its search terms and did not search for 
individuals Respondents would have learned-by examining records produced during the 
process of their search-were representatives of Applied Underwriters (Applied}. Petitioner 
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argues.: "Respondents' own production of records establishes that they failed to modify their 
search for responsive records once they discovered (and indeed, produced to Petitioner) 
records indicating that, for example, Eric Serna and Jamie Sahara did in fact represent 
Applied."2 (Opening Brief 10:21-24.) Petitioner asserts Respondents were on notice of Serna
and Sahara's status as representatives of Applied "but failed to include their names among the 
search terms for other responsive records." (Opening Brief 10:24-25.) 

Respondents note Petitioner's claim attacks their discretion-their determination of the search 
required that was reasonably calculated to locate responsive documents. The court agrees 
Respondents could reasonably believe their search for "the names of the four insurance 
companies or some derivative thereof . ... would have located records involving those 
insurance companies and any other individuals 'employed by or representing' those companies 
because entities only speak through individual representatives." (Opposition 16:4-7.) 
Respondents' decision it could search for "individuals employed by or representing" four 
different insurance companies through a record search for those specific insurance companies 
is imminently reasonable and logical.3 That is, it is not unreasonable to presume using search 
terms for four specific insurance companies (as well as any acronyms for two of those 
companies} would return documents for individuals employed by or representing those 
insurance companies. Indeed, it appears unreasonable to expect Respondents to engage in a 
process of search, review of production and search reformation in the context of complying 
with a CPRA request. 

Among other cases, Petitioner relies upon Whitaker v. Central Intelligence Agency (D.D.C. 2014) 
31 F.Supp.3d 23 (Whitaker) to support its position Respondent was required to do more to 
search for "individuals employed by or representing" four specific insurance companies. In 
Whitaker, the district court required the agency to conduct a records search for a single 
individual who had,not been named in the public records request. The underlying search 
concerned the disappearance of an individual and an airplane. The district court ordered the 
agency to search using the co-pilot's name because the search would probably lead to 
additional records. 

According to the district court, Whitaker was the "rare case[]" "in which an agency record 
contains a lead so apparent that the [agency] cannot in good faith fail to pursue it." (Id. at 45.) 
The court explained an agency cannot ignore a lead that is "clear and certain" but "need only 

2 Petitioner also asserts Respondents failed to search for two other alleged affiliates of Applied 
for similar reasons. (Opening Brief 13:5-9.) 
3 Petitioner's records requests sought records between the Commissioner and his 
representatives for 13 individuals and "any individuals employed by or representing Applied 
Underwriters, California Insurance Company ('CIC'), Constitution Insurance Company, or 
Independence Holding Company ('IHC')." (Pet. Ex. 7; see also Ex. 9.) Respondents' search terms 
included Applied Underwriters, California Insurance Company, CIC, Constitution Insurance 
Company, Independent Holding Company and IHC. (Exh. 32, p. 398.) 
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pursue leads that raise red flags pointing to the probable e,cistence of responsive agency 
records that arise during its efforts to respond to a [records] request." (Id. at 43:) 

The court finds the circumstances here are distinguishable from those in Whitaker. Petitioner's 
demand would require extraordinary effort from Respondents resulting in an intrusive search. 
As a practical matter, Petitioner would have Respondents and their 1,400 employees sift 
through documents in their possession to determine whether any particular document contains 
a name of an otherwise unidentified individual who might be an affiliate of one of the target 
insurance companies. Assuming Respondents believed the otherwise unidentified individual 
might be employed by or representing one of the search target insurance companies, 
Respondents would then be required to undertake a new search for that individual. 

The scenario envisioned by Petitioner is not required by the CPRA. (Bertoli v. City of

Sebastopol {2015) 233 Cal.App.4th 353, 372. {"[U]nder the F'RA, a governmental agency is only 
obliged to disclose public records that can be located with reasonable effort and cannot be 
subjected to a 'limitless' disclosure obligation."]) The court finds Respondents' failure to expand 
its search to names revealed in documents produced given the scope of Respondents' search 
and terms used did not render the search unreasonable under the CPRA. Respondents could 
exercise their discretion and reasonably presume records related to employees and 
representatives of the target in�urance companies would be produced based on the search it 
devised and undertook, including a search for records with the names of the target insurance 
companies and their acronyms.4

Next, Petitioner asserts Respondents conducted an inadequate search because "Respondents 
failed to question any Department employees or Lara about •other individuals representing 
Applied that they met or communicated with." (Opening Brief 14:8-9.) Petitioner cites no 
authority specifically suggesting Respondents to undertake such an internal investigation of its. 
1,400 employees to reasonably search for records. This is especially true given the logical 
connection between the insurance companies (and their acronyms) and those companies' 
affiliates and Respondents' ability to use the companies' names as search terms. As noted by 
the attorney handling Petitioner's records request: "Not being able to rely on the list of names 
provided by the requester would impose an unreasonable bl.ilrden on staff to go behind the 
scenes and research the companies to try to find out {and verify) each companies [sic) 
representatives, which could number in the thousands." (Lor Deel., ,i 6.) 

Petitioner's claim centers on how Respondents exercised their discretion in undertaking a 
search for re.cords, and whether Respondents' search was reasonably calculated to locate 
responsive documents. Nothing suggests the search devised 3nd undertaken by Respondents 

4 While it is not relevant to whether Respondents complied with their duties under the law, 
Respondents note a practical solution-"all Petitioner had to do was submit a new request 
once it identified them." (Opposition 15:22-24.) 
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demonstrates a failure to comply with the CPRA given the request and the search terms used.5

The court finds the scope of Respondents' search was reasonably calculated to locate 
responsive documents.6

Petitioner also challenges the scope of Respondents' search claiming "only certain Department 
staff were asked to search their emails on a Department-issued mobile device or their personal 
mobile devices, even though such records were covered by the CPRA Requests." (Opening Brief 
14:17-19.) 

The court acknowledges City of San Jose v. Superior Court, supra, 2 Cal. 5th at 627 held the 
CPRA requires personal electronic devices of public employees be searched where such devices 
hold public records. The Supreme Court suggested a two-ste·p process for CPRA search 
compliance with personal devices. First, the agency should communicate the request to the 
employees in question. Then, the agency "may then reasonably rely on the employees to 
search their own personal files, accounts, and devices for responsive material." (Id. at 627-628 
[emphasis in original].) 

City of San Jose v. Superior Court does not dictate how an agency must conduct a search under 
the CPRA. The "CPRA does not proscribe specific methods of searching for those documents. 
Agencies may develop their own internal policies for conducting searches." (Id. at 627.) That 
Respondent "asked" "only certain Department staff" to search their mobite devices does not 
demonstrate an unreasonable search of mobile devices. (Opening Brief 14:17.) Respondents 
cou.ld reasonably determine which staff members would likely have responsive documents. 
(Opening Brief, Ex. 28 p. 21. ["As in-house counsel within the GLB, Chao Lor was also assigned 
to assist the GLB analysts in reviewing, processing, and responding to Petitioner's PRA requests. 
Upon receipt of Petitioner's PRA requests, Ms. De Guzman and Ms. Lor reviewed each request 
and then, as to each request, identified which Department staff, divisions and bureaus within 
the Department could potentially have responsive records.") 

5 The court struck Bambenek's statements on this issue in response to Respondents' evidentiary 
objection. 
6 The court acknowledges Petitioner obtained certain docum2nts through discovery not 
otherwise produced pursuant to the CPRA that provided information on the target insurance 
companies' affiliates (i.e., Eric Serna). (See Ex. 18, p. 4.) As a practical matter, the court notes 
Eric Serna's name became available to Petitioner in documents Respondents did produce 
pursuant to the CPRA requests. (See Ex. 18, p. 5 [search term "Silver"], 8 [search term "Silver], 9 
[search term "Silver"], 13 [search term "Silver], 18 [search term "Silver"], 26 [search term 
"Silver"] and 30 [search term "Silver"].) That Respondents' did not produce all responsive 
documents is but one consideration in evaluating whether Respondents' search was reasonably 
calculated to lead to responsive documents. Finally, on a practical note as suggested by 
Respondents, after reviewing Respondents' production and c iscovering Eric Serna's name, 
nothing precluded Petitioner from submitting a follow up CPRA request. 
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Respondents also had their "IT staff conduct a search of the Commissioner's and COi's staffs 
Microsoft 365 email accounts because a search of those accounts would include any official 
business emails and calendar entries or meetings they may have had with the 13 named 
individuals and/or four insurance companies, whether created or received on a Department
issued or personal device, and stored on the Department's systems." (Lor Deel., ,i,i 19, 26-27.} 

Petitioner challenges the reasonableness of Respondents' search arguing Respondents "did not 
even attempt to search agency phone records, nor were any staff asked to search for or 
produce records of phone calls on their mobile devices, even though such records were covered 
by the CPRA Requests." (Opening Brief 14:26-28.} 

Respondents persuasively represent they- had no reasonable method to search phone records. 
Specifically, Respondents state: 

" ... Petitioner did not provide GLB with any phone numbers to search, and the 
Department does not keep a third-party call log. The Department's normal 
business practice is for staff to schedule conference meetings through the Outlook 

. Calendar, which assigns a conference phone number for staff to use to conduct 
telephone conference meetings. The only way to know if a particular conference 
phone number might have been used for a meeting or conference call with any 
individual or entity is to refer it back to the Outlook calendar meeting entry. All 
Outlook Calendar entries are searchable and would have been turned over to GLB 
via the searches conducted. Also, as noted, GLB had staff search their mobile 
devices for meetings and conferences." (Lor Deel., ,i 30.)7 

Petitioner next challenges Respondents' search on the grounds Respondents., verified discovery 
document production contains emails requesting that 37 staff members search for responsive 
records. Petitioner contends six staff members-including the Lara's scheduling director 
Roberta Potter and Deputy Commissioner Mike Peterson-failed to respond to the email 
request. (Powell Deel., ,i 43.) Respondents produce evidence contradicting Petitioner's 
conclusion and represent all 37 staff members responded to the emaiL All staff members 
reported they had no responsive records or they provided records responsive to the request. 
(Lor Deel., ,i 26; Opening Brief, Ex. 28, 23:2-6.J) 

Petitioner also contends certain staff members had only one night to search for and produce 
documents responsive to Petitioner's requests. According to Petitioner, the short search time 
increased the likelihood of errors and missed records. Petitioner's claim is speculative and 
unsupported.8 In any event, Respondents explain those staff members with limited search time

7 WhHe Petitioner disputes this evidence, the court struck Bambenek's statements on this issue 
in response to Respondents' evidentiary objection. 
8 The court struck Bambenek's statements on this issue in response to Respondents' evidentiary 
objection. 
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were not expected to have any responsive documents but were nonetheless asked to search. 
Moreover, none of those staff members asked for additional time to search and all indicated 

• I 

they had no responsive records. (Lor Deci., � 25.) Respondents' search conduct was not 
unreasonable based on a claim of limited search time. 

In an undeveloped argument, Petitioner asserts Responden::s inadequately searched for 
responsive records based on records not produced: "Seventh, records reflecting campaign 
contributions to Respondent Lara from individuals named ir the CPRA Requests were not 
produced or identified as withheld records. (Ex. 16.)" (Opening Brief 15:14-15.) 

While the challenge appears to be related to production and not whether Respondents 
conducted a reasonable search, the court finds Petitioner has not met its burden of establishing 
a violation of the CPRA. Petitioner argues "Respondents offer no reason why records reflecting 
contributions to Respondent Lara's re-election campaign would not be in Respondent Lara's 
possession, especially since he was Treasurer of the campaign." (Reply 10:13-14.) Respondents 
contend Petitioner has not demonstrated such records are public records under the CPRA. They 
also indicate they undertook a search for such records "but located no records." (Opposition 
22:11.) 

Finally, Petitioner contends the search was inadequate because Respondents "only searched 
for the full names and last names of the individuals, not for only the first names in conjunction 
with other identifiers and Respondents did not search by email addresses of the individuals 
identified in the CPRA Requests or emails generated by domains associated with the insurance 
companies involved in the pay-to-play scandal." (Opening Brief 4:18-22.} Respondents explain 
they: 

"do not use email domains to conduct a search because that type of search is 
limited and likely to miss documents while using search terms is all-inclusive and 
also includes records that contain an email address. For instance, searches for 
'Silver' would include· records that contained an email address such as '@silver
law.net." (Chao Deel., ,i 34.} 

Given Respondents' explanation, the court cannot find Respondents' failure to search email 
addresses resulted in an unreasonable search.9 That is, Respondents reasonably exercised their
discretion concerning their manner of search. 

Based on the foregoing, the court finds Petitioner has not de11onstrated Respondents' search 
failed to comply with the CPRA. Given the evidence, the court finds R·espondents devised and 
undertook a reasonable search designed to locate responsive records related to Petitioner's 
CPRA requests. 

9 The court notes it sustained evidentiary objections made by both parties to evidence 
informing on this issue. 
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Whether Respondents Improperly Withheld or Redacted Records: 

Petitioner claims Respondents have wrongly withheld 96 public records10 and redacted six 
others responsive to Petitioner's Communications CPRA Request. Respondents ad·1ise they 
withheld the responsive records as exempt under Government Code section 6254, subdivision 
(d) and Insurance Code section 735.5, made applicable to the CPRA pursuant to Government
Code section 6254, subdivision (k).

Under the CPRA, "the public agency has the burden of proof when asserting an exemption 
under the CPRA or when claiming certain documents should be redacted." (Regents of 

University of California v. Superior Court (2013) 222 Cal.App.4th 383, 398.) 

1. Claimed Exemptions Regarding "Form A" Communications:

Respondents report they withheld 30 responsive records of communications between staff and 
Applied representatives from disclosure. They explain the records are exempt becc,use the 
records relate to Applied's Form A application.11 (Ex. 29 [List of withheld records].) Respondents 
identify Government Code section 6254, subdivision (d)(l) and (4) as the source of the 
exemptions. 

Government Code section 6254 subdivision (d) identifies otherwise responsive records as 
exempt: 

"(d) Records contained in or related to any of the following: 

(1) Applications filed with any state agency responsible for the regulati::>n or
supervision of the issuance of securities or of financi3I institutions, includin5, but 
not limited to, banks, savings and loan associations. industrial loan companies, 
credit unions, and insurance companies. 

(4) Information received in confidence by any state agency referred to in
paragraph (1)."

10 Of the 102 total withheld records, Petitioner is not challenging six records withheld: two 
records regarding a 2019 Annual Review of California Insurance Company (CIC) and four records 
regarding a declaration of CIC's dividends/solvency. (Opening Brief 5, fn. 13.) 
11 The Form A records are related to the sale of CIC, Applied's subsidiary, the company at the 
heart of Petitioner's pay-to-play scandal allegations. Specifically, Petitioner's Opening Brief 
states: "In early 2019, individuals linked to Applied Underwriters, Inc. ('Applied'), Applied's two 
subsidiaries, California Insurance Company ('CIC') and Constitution Insurance Company, and 
Independence Holding Company ('IHC') made $54,300 in carrpaign contributions to 
Respondent Lara's 2022 re-election campaign .... " (Opening Brief 2:13-16 [Pet., ,i 4].) 
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Petitioner asserts Respondents have failed to carry their burden of proving any applicable 
exemption. Petitioner argues Respondents have not made a sufficient factual showing "specific 
enough to give the requestor a meaningful opportunity to contest the withholding of the 
documents and the court to determine whether the exemption applies." (American Civil 

Liberties Union of Northern California v. Superior Court (2011} 202 Cal.App.4th 55, 83.) 
Petitioner claims Respondents withheld not only Form A records "but more broadly any 

communications regarding the proposed sale of CIC, [asJ 'confidential' and exempt from 
disclosure even though the sale of CIC is no longer pending, and Respondents make no showing 
of the interest being protected as required by the California Constitution." (Opening Brief 
17:11-14.) 

Respondent argues they properly withheld the responsive records as exempt under 
Government Code section 6254 subdivision (d), Insurance Code section 1291912 and Evidence
Code section 1040. 

First, Respondents submit evidence the 30 withheld records came from confidential files 
accessible only to Respondents. (Bernard Deel., ,i 9.) Further, Susan Bernard, a Deputy 
Commissioner for CDI who oversees COi's Financial Surveillance Branch,13 personally reviewed 
the withheld records. (Id., at ,i,i 1, 13, 19.) Bernard thereafter determined each withheld record 
contained information related to the Form A application for the proposed acquisition of CIC. 
Bernard explains Respondents obtained the information in "official confidence." (Bernard Deel., 
,i,i 2, 18-19; see also Lor Deel., ,i,i 37, 40-42.) 

The court finds the evidence submitted by Respondents meets their burden of demonstrating 
the responsive documents are exempt from disclosure under the CPRA. That the sale of CIC is 
no longer pending is of no consequence to the confidential nature of the information. 

Additionally, so long as the information falls within the scope of the exemption in Government 
Code section 6254 subdivision (d), Insurance Code section 12919 or Evidence Code section 
1040, the CPRA does not require consideration of a constitutionally protected interest. While 
narrowly construed, the exemptions are absolute. 

Finally, the public disclosure of the Form A application (Opposition 25:11-12), Respondents 
persuasively demonstrate with evidence that the communications related to the application are 

12 "Communications to the commissioner or any person in the commissioner's office in respect 
to any fact concerning the hoJder of, or applicant for, any certificate or license issued under this 
code are made to the commissioner in official confidence within the meaning of Sections 1040 
and 1041 of the Evidence Code.n (Ins. Code, § 12919.) 
13 Bernard's key responsibilities "including directing the activities and providing general 
oversight of Financial Surveillance, which include overseeing the monitoring of insurance 
companies, directing the ongoing examination and surveillance of insurance companies, and 
representing the Commissioner at meetings held by the National Association of Insurance 
Commissioners." (Id., at ,i 2.) 
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exempt under Government Code section 6254 subdivision (d)(4). (Bernard Deel., 1111 2, 18-19; 
see also Lor Deel., ,i,i 37, 40-42.) 

Based on the foregoing, Respondents have demonstrated that the 30 responsive but withheld 
documents related to the Form A application are exempt from disclosure. 

2. Claimed Exemptions Regarding CIC Examination Communications:

Respondents report they withheld from disclosure 66 responsive records of communications 
related to Cf C's examination-email and various attachments. They explain the records are 
exempt under Government Code section 6254, subdivision (d)(2) and (4), Insurance· Code 
section 735.5, and Evidence Code section 1040. 

Respondents also redacted 18 responsive records. (Powell Deel., ,i 20, Ex. 18.} Petitioner 
challenges six redactions. Petiti:oner seeks a court order compelling Respondents to produce, in 
an unredacted format, the following redacted records: Bate5-stamped emails at Exhibit 18 
pages 5, 31, 32 [two emails], 34 and 35, and 4114 and 42. (Powell Deel., ,i 20, Ex. 18.)15 

The Bates-stamped calendar entry at 34 redacts the last four digits of a conference call 
telephone number and the access code. Respondents do not specifically justify the redactions. 
Respondents generally assert the material is "privileged and exempt." (See Lor Deel., ,i 36.). 
Respondents failed to meet their burden of demonstrating the information redacted in Bates
stamped calendar entry at 34 is exempt. Therefore, Respondents shall produce an unredacted 
version o.f the single page Bates-stamped calendar entry at =•4. 

Government Code section 6254 subdivision (d) identifies otherwise responsive records as 
exempt: 

"(d) Records contained in or related to any of the foll::>wing: 

(1) Applications filed with any state agency responsible for the regulation or
supervision of the issuance of securities or of financial institutions, including,
but not limited to, banks, savings and loan associations, industrial loan
companies, credit unions, and insurance companies.

(2) Examination, operating, or condition reports prepared by, on behalf of,· or for
the use of, any state agency referred to in paragraph (1).

(3) . . . .

14 Respondents did not redact the identified email communication. 
15 Of the six redacted emails, four relate to the March 12, 2019 fund raising meeting organized 
by Eric Serna on Applied's behalf "to benefit Ricardo Lara for Insurance Commissioner 2022." 
(Powell Deel., ,i 20, Ex. 18, Bates 30.} 
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(4) Information received in confidence by any state agency referred to in
paragraph (1)."

Additionally, Insurance Code section 735.5, subdivision (c) provides "[a]II working papers, 
recorded information, documents ... produced by, obtained by, or disclosed to the 
commissioner or_ any other person in the course of an examination . . .  shall be given 
confidential treatment and are not subject to subpoena and shall not be made public . ... " 

First, as to the redactions in Bates-stamped emails at 5 (partial), 31 (partial} and 42, Respondent 
provides evidence the redactions were non-responsive to Petitioner's requests. (See Lor Deel., 
,i 36. ["The redactions to Bates [15 and []42 are to remove materials I determined non
responsive to the PRA request. The redaction to Bates [)31 is to remove material I determined 
non-responsive to the PRA requests and to remove privileged and exempt information."]} Such 
generalized evidence concerning the non responsive nature of the Bates-stamped emails at 5 
and 42, however, lacks sufficient explanation to justify the claim.16 (American Civil Liberties

Union of Norther California v. Superior Court, supra, 202 Cal.App.4th at 86 fn. 17.} That is, 
Respondents failed to establish with sufficient evidence the redact information is 
nonresponsive. Accordingly, in camera review of the Bates-stamped email communications at 5 
and 42 is appropriate.17 

The partial redactions to the Bates-stamped email at 31, however, make the communication 
different. Respondents claim the redactions are based in part on privilege. The context of the 
email and what has not been redacted supports Respondents' position the email recounts 
discussions about Form A and its legal requirements. Moreover, evidence submitted by 
Respondent explains the email shared within COi "confidential information concerning CIC 
that was shared by Silver with Financial Analysis relating to the soon to be filed Form A 
Application .. . .  " (Opposition 28:7-8; Bernard Deel., ,i 17.) The concerns raised with redactions 
based on mere nonresponsive are not present here. (American Civil Liberties Union of Norther

California v. Superior Court, supra, 202 Cal.App.4th at 86 fn. 17.} 

In January 2018, COi's Field Examination Division decided to initiate an examination of CIC 
pursuant to Insurance Code section 730 for the period January 1, 2014 through December 31, 
2017. (Bernard Deel., ,i,i 20-22.} The division initiated the examination in 2018 and completed 
it in the first half of 2019. (Bernard Deel., ,i 22.) 

16 The court has also considered Respondents' discovery response on the issue at Exhibit 28, 
pages 4 to 5. 
17 During argument, Petitioner suggests the Bates-stamped 5 email communication could not be 
redacted as non-responsive because the Meetings CPRA Request did not have a subject matter 
�imitation. While true, the redacted paragraph could nonetheless have no relationship to the
meeting reflected in the email and thus would not related to a meeting.
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To support its exemption claim, Bernard again represents she reviewed the withheld 
documents and determined: 

"the redacted attachments and withheld records constitute documents produced 
by the examiner during the course of the examination, confidential working 
papers, and/or documents or copies thereof obtained by Field Examination in the 
course of the examination .... " (Bernard Deel., ,i,i 24-25.} 

As to the redactions (Powell Deel., Ex. 18, Bates 31, 32, and 41 and 42), Petitioner argues there 
is a strong suggestion "the claimed exempt material was discussed simultaneously with political 
fund raising, and therefore the redaction is not justified." (Opening Brief 22:21-23.) 
Nonetheless, that an entire communication is not exempt d::>es not preclude other parts of the 
same conversation from being exempt. 

Finally, Petitioner contends Respondents use of redactions �-uggests other records withheld 
could have been redacted. The argument, however, cuts both ways. Res·pondents demonstrate 
with redactions they understand exempt material in a record may be redacted and the balance 
of the document produced. That other records were withheld by Respondent and not redacted 
suggests the entire document is exempt or exempt and nonexempt material is not segregable. 

Respondents have met their burden of demonstrating that the redaction of records at Bates
stamped pages 32 and 35 is exempt material. 

CONCLUSION 

Based on the foregoing, the petition is granted is follows: 

• Respondents shall produce to Petitioner an unredacted version of the page Bates
stamped 34 in Exhibit 18, a calendar entry.

• Respondents shall lodge with the court pages Bates-stamped 5 and 42 in Exhibit 18,
email communications, for in camera review within 20 days of this order. The court will
enter a separate order concerning the_se two email communications after in camera

review.

In all other respects, the petition is denied. 

The matter is placed on the court's non-appearance calendar for February 1, 2023 to ensure 
Respondents have lodged the requested documents for in camera review. 

IT IS SO ORDERED. 

January !I_, 2023 �-· 
Hon. Mitchell Becidoff

.r

V 
Judge of the Superior Court 
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PROOF OF SERVICE 
 

State of California, City of Los Angeles, County of Los Angeles 
 

I am employed in the County of Los Angeles, State of California. I am over the age of 18 
years and not a party to the within action. My business address is 6330 San Vicente Blvd., Suite 250, 
Los Angeles, California 90048, and I am employed in the county where this service is occurring.  
 

On February 23, 2023, I caused service of true and correct copies of the document entitled 
 

PETITION FOR EXTRAORDINARY WRIT;  
MEMORANDUM IN SUPPORT OF PETITION 

 
upon the persons named in the attached service list, in the following manner: 
 

1. If marked HAND DELIVERED, by personally delivering copies to the person served at the 
listed address. 
 

2. If marked EMAIL or ELECTRONIC SERVICE, by electronic mail transmission this date to 
the email address stated or by electronic transmission to all parties appearing on electronic 
service list via One Legal. 
 

3. If marked U.S. MAIL or OVERNIGHT, by placing this date for collection for regular or 
overnight mailing true copies of the within document in sealed envelopes, addressed to each 
of the persons so listed. I am readily familiar with the regular practice of collection and 
processing of correspondence for mailing of U.S. Mail and for sending of Overnight mail. If 
mailed by U.S. Mail, these envelopes would be deposited this day in the ordinary course of 
business with the U.S. Postal Service. If mailed Overnight, these envelopes would be deposited 
this day in a box or other facility regularly maintained by the express service carrier or 
delivered this day to an authorized courier or driver authorized by the express service carrier 
to receive documents, in the ordinary course of business, fully prepaid. 
 

4. If marked FAX SERVICE, by fax transmission this date to the FAX number stated to the 
person(s) named. Based on an agreement of the parties to accept service by fax transmission, 
I faxed the documents to the persons at the fax numbers listed below. No error was reported 
by the fax machine that I used. A copy of the record of the fax transmission which I printed 
out is attached.  

I declare under penalty of perjury that the foregoing is true and correct. Executed on 
February 23, 2023 at Los Angeles, California. 

 
________________________________ 

      Kaitlyn Gentile  
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Service List 

 

 

Daniel Robertson 
Deputy Attorney General 
Office of the Attorney General 
1300 I Street, 10th Floor 
Sacramento, CA 95814 
Phone: (916) 210-7516 
Daniel.Robertson@doj.ca.gov 
 

 FAX 
 U.S. MAIL 
 OVERNIGHT MAIL 
 HAND DELIVERED 
 EMAIL 

Hon. Mitchell Beckloff 
Superior Court of California, 
County of Los Angeles 
Department 86 
Stanley Mosk Courthouse 
111 North Hill Street 
Los Angeles, CA 90012 
 

 FAX 
 U.S. MAIL 
 OVERNIGHT MAIL 
 HAND DELIVERED 
 EMAIL 
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