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[S—

The Consumer Watchdog Legal Team submits this conditional Opposition to
the Motion for Final Approval on behalf of the Krauth/Hasper Plaintiffs and
Plaintiff/Objector Louis Bird in Bird v. Hyundai Motor America, Sacramento

Superior Court Case No. 34-2012-00127249.

I. INTRODUCTION.

Prior to granting preliminary approval of the Settlement, the Court ordered
Settling Parties to utilize email notice and make a number of improvements to the

language and format of the notice and claim forms in response to the

O© 0 39 O W B~ W DN

Krauth/Hasper Plaintiffs’ concerns that complicated documents and a lengthy

—_—
S

claims process would result in limited Class Member participation. Those crucial

1 improvements have undoubtedly resulted in more Class Members receiving

12 compensation.

13 The Court has, however, consistently stated that it may “find a problem with
14 fairness” (Jun. 26, 2014 Hrg. Tr. at 60:10) if the Settlement’s claims rate turned out
15 to be low, and would require Settling Parties to take measures to increase

16 participation.

17 In fact, over four months after Notice began going out, the claims rate is less
18 than 20%. As the Krauth/Hasper Plaintiffs discussed in their Opposition to

19 Preliminary Approval, the low claims rate, combined with the provision permitting
20 Defendants to retain unclaimed funds, provides an unjustified windfall for Hyundai
21 and Kia.

22 A simple way to rectify the low claims rate would be to automatically send
23 Lump Sum Payments to Class Members via check. This would be especially

24 appropriate for those who are entitled to the additional “4x40” compensation, but
25 have unaccountably not filed the required claim. Alternatively, sending

26 supplemental notice to Class Members who have not made a claim and extending
27 the claims deadline (presently July 6, 2015) for three extra months would also

28

KRAUTH/HASPER/BIRD PLAINTIFFS’ CONDITIONAL OPP. TO MOTION FOR FINAL
APPROVAL.: Case No. 2:13-m1-02424-GW-FFM 1
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1 ||increase participation.
2 Pursuant to the Court’s direction at the March 19, 2015 hearing (Mar. 19,
3 1|2015 Hrg. Tr. at 52:18 - 53:2), counsel for the Krauth/Hasper Plaintiffs met and
4 || conferred by phone and through written correspondence with counsel for
5 || Defendants, Settling Plaintiffs, and Liaison Counsel to discuss the claims rate and
6 || potential remedial measures. Defendants’ counsel and counsel for
7 || Krauth/Hasper/Bird Plaintiffs have a mediation scheduled. For this reason, the
8 || parties agreed to extend the deadline for oppositions and replies to the Motion for
9 || Final Approval and filed a Joint Stipulation Modifying Briefing Schedule Re
10 || Motion for Final Approval on April 26, 2015. (Dkt. 466). The Court has not
11 || granted the extension at the time of this filing.
12 II. ‘RED FLAGS’ PREVIOUSLY IDENTIFIED BY THE
13 KRAUTH/HASPER PLAINTIFFS.
14 A detailed description of the history of this litigation between January,
5 2012 and May 30, 2014 is set forth in the Opposition to Preliminary Approval.
. (Exh. 2 at 2:12 -11:13).!
Courts are increasingly sensitive to protecting the rights of absent class
17 ..
members, to whom the court owes a duty to carefully scrutinize proposed
18 settlements to ensure that they are “fundamentally fair, adequate, and
19 reasonable.” Fed. R. of Civ. P. 23(e). See also Hanlon v. Chrysler Corp., 150
20
21
22 |} e o
The Krauth/Hasper Plaintiffs incorporate by reference their briefs and comments
23 ||to the Court and Settling Parties regarding the Settlement, including the
24 ||Krauth/Hasper Plaintiffs’ January, 2014 Memo re Proposed Settlement (Dkt. 211-
3); Krauth/Hasper Plaintiffs’ Opposition to Brady/Hunter/Espinosa Plaintiffs’

25 || Motion for Preliminary Approval (“Opposition to Preliminary Approval”) (Dkt.
26 |1236); Krauth/Hasper Plaintiffs’ Response to Settling Parties’ Supplemental Brief
in Support of Preliminary Approval of Class Settlement and Certification of

27 || Settlement Class (Dkt. 277); Krauth/Hasper Plaintiffs’ Statement Re Settling

g || Parties’ Submission of Proposed Final Notice and Claim Documents (Dkt. 311);
KRAUTH/HASPER/BIRD PLAINTIFFS’ CONDITIONAL OPP. TO MOTION FOR FINAL
APPROVAL.: Case No. 2:13-m1-02424-GW-FFM 2
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1 ||F.3d 1011, 1026 (9th Cir. 1998) (citations omitted); Staton v. Boeing Co., 327
2 ||F.3d 938, 952 (9th Cir. 2003).

3 There remain a number of “red flags” that render the present Settlement,
4 || though improved, unfair, unreasonable, and inadequate under the Federal Rules
5 ||of Civil Procedure, case law and the best practices for class action settlements
6 ||as promulgated by recognized authorities (See Exh. 2 at 11:13 —23:18).
7 The Krauth/Hasper Plaintiffs filed an Opposition to Preliminary
2 Approval on May 30, 2014, arguing that the Court should reject preliminary
9 approval because the class notices (post card and long form) and the claims
form were highly confusing, the claims process was cumbersome, and
10 unnecessary in any event. Due to the inadequacies of the notice, they
i contended, it was likely that relatively few Class Members would be able to
12 avail themselves of the relief ostensibly provided by the Settlement. Moreover,
13 the Opposition to Preliminary Approval argued, Hyundai and Kia had
14\l structured the Settlement in this manner to improperly escape accountability
15 |l for their misconduct, as the Settlement permitted Hyundai and Kia to keep all
16 ||unclaimed and expired funds (the constructive “reverter”). The Opposition to
17 || Preliminary Approval also argued it was improper for Hyundai and Kia to
18 || administer the Settlement.
19 To cure these defects, the Krauth/Hasper Plaintiffs requested that the
20 || Court deny the Motion for Preliminary Approval unless Settling Parties: (1)
71 || eliminated the requirement of a claim form, (2) eliminated the constructive
7y || “reverter,” (3) appointed a neutral third party to administer the Settlement
23 rather than Defendants, (4) replaced the postcard notice with a letter in larger
24 font containing clear and prominent information, (5) revised the Long Form
)5 Notice to contain clear, prominent, and required information, (6) required
26 Defendants to provide periodic reports on the claims rate. (Exh. 2 at 23:18 —
24:10). The Settling Parties made the change suggested at (4); the Court
27 ordered the changes suggested at (5) and (6).
* {A(ﬁﬁ gg’éﬁ’ﬂfﬁsﬁﬁfﬂﬂ E_Ir‘nﬁ_l(l]\gg_l?s\’N?F(]):l]\\lﬁDlTIONAL OPP. TO MOTION FOR FINAL 3




Case Y:13-ml-02424-GW-FFM Document 467 Filed 04/27/15 Page 7 of 17 Page ID #:10906
1 The Court agreed with the Krauth/Hasper Plaintiffs that the notice and claim
2 || forms and process needed improvement and after six rounds of revisions, five
3 || briefs, and five hearings, the format and language of the notice and claim
4 || documents was greatly improved so that Class Members would better understand
5 || what they are entitled to under the Settlement and more Class Members would
6 || receive notice of the Settlement.

7 Though the Court rejected the Krauth/Hasper Plaintiffs’ challenges to the
8 || requirement of a claim form, the constructive “reverter,” and Hyundai and Kia’s
9 || role as the claims administrator, the Court promised to monitor the claims process
10 ||and if the claims rate was low, take further action, for example to require further
11 || notice, and extend the claims period accordingly.’
12
13
14
15
16 * See, e.g., Jun. 26, 2014 Hrg. Tr. at 60:5-11 (“if I find that there has not been a
significant participation [in the settlement] ... I may find a problem of fairness or a
17 || problem of the settlement because of the lack of participation™); Jul. 24, 2014 Hrg.
18 || Tr. at 9:5-21 (“What I am proposing is a notice, notice set dates such that,
obviously, we wouldn’t tell class members that we are like bifurcating the notice
19 || but something that initially the notices go out, and there would be a certain period
~0 ||of time. At the end of that period of time, we can get a percentage count of the
responses because in a situation of this sort, it would seem to me that everybody
21 || who gets one of these notices, it is in their best interest to respond in some way,
27 || shape or form because, you know, it is basically money to them. So if there is not a
response, it would seem to me -- and if there is a lot of nonresponses, then it seems
23 ||to me there may a question as to the efficacy of the notice and the efficacy of the
74 ||process”); Jul. 24,2104 Tentative Ruling at 4, fn. 1 (“this Court is inclined to
require the period for class members’ responses to be set such that at the end of a
25 || preliminary period a calculation of the percentage of eligible members who
76 ||responded could be made — so that, if the turn-out was particularly low, there could
be a secondary notification to the then non-responding class members”); Aug. 21,
27 112014 Hrg. Tr. at 21:18-21 (“if, in fact, that I find that the responses is not what I
g || consider to be up to snuff, I will extend the deadline period”).
KRAUTH/HASPER/BIRD PLAINTIFFS’ CONDITIONAL OPP. TO MOTION FOR FINAL
APPROVAL.: Case No. 2:13-m1-02424-GW-FFM 4
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1 || III. THE CLAIMS RATE IS LOW.
2 A. The Lump Sum Payment Claims Rate is Less than 20%.
3 The principle benefit of the Settlement is the Lump Sum Payment option
4 || (for purposes of discussing the claims rate, we consider the Lump Sum Payment
5 || claims rate as including claims for the cash card, dealer service card and new card
6 || certificate).
7 According to the claims data provided by Defendants,’ an estimated 14.1%
8 || of Hyundai Class Members* and 18% of Kia Class Members® have filed a claim for
9
10
11
12113
All figures discussed herein are based on the public, unredacted information in
13 || the Joint Motion for Final Approval of Class Settlement (“Joint Motion™) (Dkt.
14 ||444) and the claim reports attached to declarations filed in support of the Joint
Motion. (Zielomski Decl., Exh. A; King Decl., Exh. A). Those reports contain data
15 |l that is current as of March 26, 2015. Defendants have provided Consumer
16 || Watchdog counsel with an updated claims report that is current as of March 30,
17 2015. For the purpose of this filing, we refer to the publicly available data.
* This estimate is based on Hyundai’s data for completed and pending claims. Of
18 |l the 84,397 completed Hyundai claims, 61,129 chose the Lump Sum Payment
19 ||option. The claims rate for completed Lump Sum Payments is thus 10.7%
(61,129/572,278 Notices sent). We estimate that even if all the pending claims are
20 completed, this value will only reach 14.1% (72.4% of the completed claims are
71 || for the Lump Sum Payment; 72.4% of 26,865pending claims = 19,450; 61,129
completed Lump Sum Payment claims + 19,450 estimated pending Lump Sum
22 || payment claims = 80,579; 80,579/572,278 = 14.1%).
23 ||° This estimate is based on Kia’s data for completed and pending claims. Of the
24 ||55,674 completed Kia claims, 42,314 chose the Lump Sum Payment option. The
claims rate for completed Lump Sum Payments is thus 14.3% (42,314/295,789
25 || Notices sent). We estimate that even if all the pending claims are completed, this
26 || value will only reach 18% (76% of the completed claims are for the Lump Sum
Payment; 76% of 14,767 pending claims = 11,223; 42,314 completed Lump Sum
27 || Payment claims + 11,223estimated pending Lump Sum Payment claims = 53,537;
7g |153,537/295,789 = 18%).
KRAUTH/HASPER/BIRD PLAINTIFFS’ CONDITIONAL OPP. TO MOTION FOR FINAL
APPROVAL.: Case No. 2:13-m1-02424-GW-FFM 5
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1 ||the Lump Sum Payment. Thus, an estimated 89% (733,951 of 823,067) of Class

2 ||Members have not submitted a claim for a Lump Sum Payment.°

3 B. Participation in the Voluntary Program is Not Part of the Settlement

4 Claims Rate.

5 While the Krauth/Hasper Plaintiffs contend that the only benefits created by

6 the Settlement are those actually created by the Settlement, Hyundai and Kia now

7 contend that for purposes of assessing the claims rate under the Settlement, those

2 customers who took advantage of the unilateral and Voluntary Program,

9 announced by Defendants on November 2, 2012 (prior to this MDL and the filing
10 of most of the related cases), should be considered to have made a claim under the
1 Settlement. In other words, Defendants argue that those affected customers who
12 enrolled in the Voluntary Program before Notice of the Settlement went out should
13 be treated as claimants under the Settlement. According to Hyundai and Kia,

14 therefore, the participation rates are a “remarkable” 63.3% (for Hyundai) and
15 50.0% (for Kia). (Joint Motion at 12:1 — 13:18, 13:15-18).
16 The Settling Parties cannot include participation in the Voluntary Program
17 [ Settlement participation. See EFubank v. Pella Corp., 753 ¥.3d 718, 725-727 (7th
18 Cir. 2014) (calling parties’ estimate of the value of a class action settlement “an
19 exaggeration” where the estimate “include[d] the value of [] warranty extensions
20 |[€Vven though they were a contractual entitlement that preceded the settlement rather
71 than being conferred by it and thus were not part of the value created by the
2 settlement”).
73 The Voluntary Program not only pre-dated the Settlement, it was explicitly
24 identified by the Hagens Berman firm, counsel for the Hunter and Brady Plaintiffs,
25 || inadequate, necessitating the lawsuit they filed. (See Brady et al. v. Hyundai
26 Motor America et al., 6-13 (C.D. Cal. Nov. 6, 2012) (Dkt. 1)). Accordingly,
27 ||® This number reflects the completed claims and estimated pending claims (see fns
7g ||4 and 5) for the Lump Sum Payment.

{A(I;ﬁ lﬁ’g’éﬁfﬁsgfﬁﬂﬂ Ehﬁ}gi;ﬁ}?s&?g}:ﬁDlTIONAL OPP. TO MOTION FOR FINAL 6
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Class Members who enrolled in the Voluntary Program prior to Notice going out,
as well as Class Members who enrolled in the Voluntary Program through the
Settlement website (or paper claim form) for the first time, should not be
considered participants in the Settlement since the Settlement did not create the
benefit they are presently receiving. Indeed while the Lump Sum Payments are
contingent upon final approval of the Settlement, Voluntary Program payments are
not.

Moreover, the fact that Class Members can participate in the Voluntary
Program (even those Class Members who signed up after the original December
31, 2013 deadline) without releasing their rights under the Settlement is proof that
the Voluntary Program is distinct from the Settlement.’

Further, Hyundai and Kia’s current position conflicts with statements they

have previously made.® And while the Settling Plaintiffs are also sponsoring the

7 Class Members who were registered for the Voluntary Program prior to Notice
going out are told that if they do nothing they will remain in the Voluntary
Program. (See, e.g., FAQ, https://www.hyundaimpgclassSettlement.com/faq (last
visited Apr. 24, 2015) (“If you are already participating in the Lifetime
Reimbursement Program, you do not need to take any further action to remain in
the program”)). And Class Members had the opportunity to opt out of the
Settlement by March 5, 2015 — without releasing their rights — and still remain in
or register for the Voluntary Program. (See Dkt. No 342-1 at 3 (“If you are already
enrolled in or register for the Lifetime Reimbursement Program by June 5, 2015,
you will be able to remain in the program and continue to receive its benefits even
if you excluded yourself from the Settlement”); FAQ,
https://www.hyundaimpgclassSettlement.com/faq (last visited Apr. 24, 2015) (“If
you do exclude yourself, you can keep any reimbursement you already received
and you may continue receiving reimbursements pursuant to the Lifetime
Reimbursement Program in the future, but you will not have the right to share in
the benefits offered in the Settlement”)).

8 See Opposition to Espinosa Plaintiffs’ Motion for Fees, Expenses and Incentive
Awards at 1:13-18 (“In addition to overstating their influence on the Settlement,
the Espinosa plaintiffs mischaracterize the value of the Settlement traceable to the
litigation. Although benefits available to Class Members approach $400 million,

KRAUTH/HASPER/BIRD PLAINTIFFS’ CONDITIONAL OPP. TO MOTION FOR FINAL
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Motion for Final Approval, in a filing made concurrently with the Joint Motion,
Settling Plaintiffs do not include Voluntary Program participation prior to
December 31, 2013 in their assessment of the Settlement.’

Even if Class Members who enrolled in the Voluntary Program after they
received the Settlement Notice are included in the Settlement claims rate, the result
1s still that less than one in five Class Members are receiving compensation from
claims submitted through the Settlement process. (For example, including the
estimated 3,318 Hyundai and 3,478 Kia post-Notice enrollments in the Voluntary
Program would increase the overall claims rate by less than 2%.)"°

C. Under these Circumstances, a Claims Rate of Less than 20% is Low.

Settling Parties argue that the claims rate is high here, even without
bootstrapping participation in the Voluntary Program prior to December 31, 2013
to the Settlement. They claim that a response rate of less than 20% “shows strong
support for the Settlement” since “[c]ase law and academic literature acknowledge
that response rates in class actions are often low[.]” (Joint Motion at 12:17 — 20;
Mullenix Decl., 428 (“Based on publicly available information relating to

participation in claims-made settlements, the claim response of 18.3% for the

the bulk of that figure emanates from the voluntary reimbursement program
Hyundai and Kia announced two months before the Espinosa plaintiffs participated
in the first Settlement mediation. The Settlement provides a modest supplement to
this value”) (Dkt. 398).

? Settling Plaintiffs’ “valuation accounts for lump-sum payments actually claimed
by class members, new car rebates and service credits actually claimed by class
members, and first claims under the Lifetime Reimbursement Program that
resulted from the extension of the program deadline [post-December 31, 2013].”
Separate Memorandum of Settling Plaintiffs in Support of Final Approval at 4:3-10
(Dkt. 441). Settling Plaintiffs state, “The two [Hyundai and Kia] valuations total
$97 million.” Id. at 5:7; see also id. at 4:18-22 (redacted material), 5:4-7 (redacted
material).

' This estimate is based on Hyundai’s and Kia’s data for completed and pending
claims.

KRAUTH/HASPER/BIRD PLAINTIFFS’ CONDITIONAL OPP. TO MOTION FOR FINAL

APPROVAL.: Case No. 2:13-m1-02424-GW-FFM 8
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Hyundai class and 22.1% for the Kia class currently is well within an expected
range of claims participation for such settlements”).

By any standard, and certainly judged by the goal of class actions (to
compensate all class members) and the best practices articulated by commentators,
that less than one in five Class Members are getting the benefit of the Settlement,
and Defendants are paying out less than 20% of the $392 million value that they
originally assigned to this Settlement on December 23, 2013, is inadequate. (See,
e.g., Dkt. 185-2 at 121-127).

That class action participation rates are typically low — or that there are few
opt-outs -- does not support the Settling Parties’ conclusion that Class Members
strongly support this Settlement. See Eubank v. Pella Corp., 753 F.3d at 728
(“Virtually no one who receives notice that he is a member of a class in a class
action suit opts out. He doesn’t know what he could do as an opt-out. He’s unlikely
to hire a lawyer to litigate ... a low opt-out rate is no evidence that a class action
settlement was ‘fair’ to the members of the class™). Regardless of whether claims
rates in class actions are historically low, the Court should ensure Class Members’
interests are not being compromised by the structure of the Settlement and that
their participation in its benefits are maximized.

IV. AN ESTIMATED 300,000 CLASS MEMBERS ARE NOT
RECEIVING A BENEFIT OF ANY KIND EITHER UNDER THE
SETTLEMENT OR THE VOLUNTARY PROGRAM.

For purposes of a global assessment of compensation to Class Members

either through the Settlement or the pre-existing Voluntary Program, combining
the number of individuals filing claims for Settlement benefits and those
participating in the Voluntary Program reveals that an estimated 301,546 Class
Members did not receive any benefit whatsoever (as of March 26, 2015)."" That

""Hyundai: An estimated 189,344 (33%) of Hyundai Class Members are not
receiving any compensation. 21,190 (25.1%) of completed Hyundai claims were

KRAUTH/HASPER/BIRD PLAINTIFFS’ CONDITIONAL OPP. TO MOTION FOR FINAL

APPROVAL.: Case No. 2:13-m1-02424-GW-FFM 9
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constitutes nearly one-third of the Class. This is particularly problematic for a case
in which Defendants have conceded liability and paid the largest Clean Air Act
fine in United States history for what EPA Administrator Ms. Gina McCarthy said
was “by far the most egregious case” of any mileage misstatement. David
Shepardson, Hyundai,Kia Agree to $360M MPG Settlement, Detroit News, Detroit
News (Nov. 3, 2014),
http://www.detroitnews.com/story/business/autos/foreign/2014/11/03/hyundai-kia-

agree-million-mpg-settlement/18404545/; see Press Release, EPA, United States

Reaches Settlement with Hyundai and Kia in Historic Greenhouse Gas
Enforcement Case (Nov. 3, 2014),
http://yosemite.epa.gov/opa/admpress.nsf/596e17d7cac72084852578110043629¢/1
55190811bf4002285257d8500477615.

V. MEASURES MUST BE TAKEN TO INCREASE THE CLAIMS
RATE.

The Krauth/Hasper/Bird Plaintiffs propose the following methods by which

the Settling Parties can increase the claims rate.'

submitted by “new” claimants and an estimated 6,743 of the pending claims are
from “new” claimants; 355,001 were enrolled in the Voluntary Program prior to
the Notice going out. Thus, an estimated 189,344 Hyundai Class Members are not
receiving compensation. (See Zielomski Decl., Exh. A). Kia: An estimated 112,202
(37.9%) of Kia Class Members are not receiving any compensation. 23,583
(42.4%) of completed Kia claims were submitted by “new” claimants and an
estimated 6,261 of the pending claims are from “new” claimants; 153,743 were
enrolled in the Voluntary Program prior to Notice going out. Thus, an estimated
112,202 are not receiving compensation. (See King Decl., Exh. A).

"2 The Court has not yet ruled on the application for attorneys’ fees it ordered the
Krauth/Hasper Plaintiffs to submit. In all Court filings, oral comments to the
Court, and communications with Settling Parties related to the fee application, the
Krauth/Hasper Plaintiffs have been clear that they intended to continue to seek
improvements to the Settlement in if Class Member participation rates turned out
to be low. (Krauth/Hasper Plaintiffs’ Motion for Payment of Attorneys’ Fees,
Reimbursement of Expenses and Compensation to Named Plaintiffs (“Fee
Motion™) at 3:10-16 (Dkt. 371); Declaration of Laura Antonini in Support of Fee
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A. Defendants Should Automatically Send Checks to Class Members
who Have Not Submitted a Claim.

At this point in the process, maximizing the Class’s receipt of the Lump
Sum Payment — the principal benefit of the Settlement — is critical. See In re Baby
Products Antitrust Litig., 708 F.3d 163, 174 (3d Cir. 2013) (court opines that “it
could condition approval of a settlement on the inclusion of a mechanism for
additional payouts to individual class members if the number of claimants turns out
to be insufficient to deplete a significant portion of the total settlement fund”).

The low participation rate in this Settlement can and should be addressed

with one simple fix: automatically send the Lump Sum Payment to the

approximately 300,000 Class Members who are not getting any compensation

through the Voluntary Program or the Settlement in the amount of the applicable

Lump Sum Payment. The Settling Parties’ justification for the claims-made nature
of this Settlement has been that Class Members need the claim form in order to
identify which compensation option they want under the Settlement. Once the
claims deadline of July 6, 2015 passes, Class Members will no longer have any
options. Thus, there is no reason these Class Members should not be automatically
sent the Lump Sum Compensation to which they are entitled.

A review of the claims rate for the additional “4x40” compensation
submitted by Hyundai’s “4x40” Class Members highlights the need for further
remedial measures here. Under the Settlement, “4x40” Class Members who

register for or remain in the Voluntary Program must submit a claim to get the

Motion at 920, 22, 106; Krauth/Hasper Plaintiffs’ Reply in Support of Fee
Motion (“Reply in Support of Fee Motion™) at 22:15 — 23:6 (Dkt. 420);
Declaration of Laura Antonini in Support of Reply in Support of Fee Motion at
419-20 (Dkt. 420-1)); see also Corrected Supplemental Memorandum of Points
and Authorities in Support of Krauth/Hasper Plaintiffs’ Motion for Payment of
Attorneys’ Fees and Reimbursement of Expenses (Dkt. 461-1); Corrected
Supplemental Declaration of Laura Antonini in Support of Fee Motion (Dkt. 461-
2).
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additional compensation. The extent to which “4x40” Class Members who were
previously enrolled in the Voluntary Program prior to Notice going out and who
did not file a claim for the additional “4x40” compensation strongly suggests that
the Notice failed to properly apprise them of their rights."> Thus, Defendants
should also automatically send the “4 x 40” compensation to Class Members who
were already enrolled in the Voluntary Program but who did not submit a claim in
response to the Settlement Notice, in the amount to which they are entitled.

As stated in prior briefing, under the particular circumstances of this case, in
which Defendants (1) have conceded uniform liability, (2) can identify Class
Members from their records, and (3) have information to ascertain the Lump Sum
Payment owed to each individual Class Member, there is no reason to deprive
these Class Members of the Settlement benefits.

This process would ensure that a maximum number of Class Members get
the compensation to which they are entitled by virtue of this Settlement.
“Whenever there is an option available to distribute fairly a class recovery without
requiring a proof of claim by class members as a precondition to sharing in that
recovery, the automatic distribution of the class recovery to eligible class members
1s the preferable option and is more consistent with the objectives of the class
action rule.” Alba Conte & Herbert Newberg, Newberg on Class Actions § 8:35, at
272 n.3 (4th ed. 2002); see Federal Judicial Center, Judges’ Class Action Notice

" Based on the data provided by Defendants, an estimated 75% of Hyundai Class
Members have “4x40” claims. (See Zielomski Decl., Exh. A). Thus, an estimated
266,251 of the 355,001 Hyundai Class Members enrolled in the Voluntary
Program prior to Notice going out are entitled to the additional “4x40”
compensation. Of the 355,001 Hyundai Class Members who enrolled in the
Voluntary Program prior to Notice going out, only 63,207 have submitted
(completed) claims. (Zielomski Decl., Exh. A). It is highly unlikely that the
approximately 200,000 remaining eligible Class Members from this group
understood they were entitled to the additional “4x40” compensation.
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and Claims Process Checklist and Plain Language Guide at 6 (2010) (“In too many
cases, the parties may negotiate a claims process which serves as a choke on the
total amount paid to class members”).

B. Alternatively, Defendants Should Send Supplemental Notice to Class
Members.

Alternatively, participation will undoubtedly increase if Defendants
supplement the existing Notice that has already gone out with a reminder letter sent
via US mail, and by email, to the Class Members who have not submitted a claim
through the Settlement website. If supplemental notice is sent out, the claims
deadline of July 6, 2015 would need to be extended by approximately three months
to October 6, 2015, in order for people to have enough time to receive, review and
respond to the notice. The Court has previously stated it would require

supplemental notice under the circumstances presented here. (See fn. 2).

VI. CONCLUSION.

Absent any further voluntary actions by the Defendants to increase
participation in the Settlement, the Krauth/Hasper/Bird Plaintiffs ask the Court to
intervene as it has in the past. For the reasons set forth above and in the
Krauth/Hasper/Bird Plaintiffs’ prior briefing and comments (attached hereto as
Exhibits 1 through 7), the Krauth/Hasper/Bird Plaintiffs respectfully request the
Court continue any ruling on the Joint Motion for Final Approval until the

participation rate in the Settlement has increased.

Respectfully submitted,
Dated: April 27, 2015 CONSUMER WATCHDOG

By:  /s/ Laura Antonini
Laura Antonini
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r.onsumer
Watchdog

MEMORANDUM
TO: Liaison Counsel
CC: Non-settling Plaintiffs’ Counsel
FROM: Counsel for Krauth and Hasper Plaintiffs
DATE: January 22, 2014
RE: In Re: Hyundai and Kia Fuel Economy Litigation, MDL 13-2424-GW (FFMXx)

As requested by the Court on January 9, 2014, this memo lists the cases filed by Consumer
Watchdog, Cuneo Gilbert & LaDuca, LLP, Cotchett Pitre & McCarthy, LLP, and Dreyer
Babich Buccola Wood Campora, LLP against Hyundai/Kia for their misrepresentations
regarding fuel economy and violation of advertising requirements, and sets forth our clients’
position regarding the Proposed Settlement Agreement (‘“Proposed Settlement”) filed in the
MDL on December 23, 2013.

I. CASES FILED BY PLAINTIFFS’ COUNSEL: BIRD, KRAUTH, HASPER

A. Louis Bird v. Hyundai Motor America, Sacramento Superior Court Case
No. 34-2012-00127249
* Filed on July 2, 2012; First Amended Complaint filed November 27, 2012
* Bird is not included in this MDL
* C(Class definition: “All California residents who purchased or leased a new Hyundai
Elantra for model years 2011, 2012 and 2013.” (First Amended Complaint, 439.)
* Causes of action:
1. Consumers Legal Remedies Act, Cal. Civil Code section 1770,
subdivisions (a)(9), (a)(7), (a)(16), and (a)(5)
2. Unfair Competition Law, Cal. Bus. & Prof. Code § 17200 et seq.
(including violations of Federal Trade Commission regulations 16 C.F.R.
§§ 259.2(a)(1)-(2))
3. False Advertising Law, Cal. Bus. & Prof. Code § 17500 et seq.

B. Gunther Krauth v. Hyundai Motor America, C.D. Cal. Case No. 8:12-cv-
01935-GW-FFM
¢ Filed on November 6, 2012
* Krauth petitioned for, and is included within, this MDL
* C(Class definition: “All persons residing in the United States who purchased or
leased a new Hyundai Elantra for model years 2011 — 2013. Expressly excluded
from the Class are Defendant and their subsidiaries, affiliates, officers, directors,
and employees. (‘Class’).” (Complaint, 36.)
* Causes of action:
1. Consumers Legal Remedies Act, Cal. Civil Code section 1770,
subdivisions (a)(9), (a)(7), (a)(16), and (a)(5)
2. Unfair Competition Law, Cal. Bus. & Prof. Code § 17200 et seq.

2701 Ocean Park Blvd., Suite 112 EXPOSE. CHANGE. 413 E. Capitol St., SE, First Floor
Santa Monica, CA Q0405 Washington, D.C. 20003
Tel: 310-392-0522 « Fax: 310-392-8874 www.ConsumerWatchdog.org Tel: 202-629-3064 « Fax: 202-629-3066
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(including violations of Federal Trade Commission regulations 16 C.F.R.

§§ 259.2(a)(1)-(2))
False Advertising Law; Cal. Bus. & Prof. Code § 17500 et seq.
Unjust Enrichment

C. Linda Hasper et al. v. Hyundai Motor America and Kia Motors America,
C.D. Cal. Case No. 8:13-cv-00220-GW-FFM

* Filed on February 7, 2013

*  Hasper is included in this MDL

* C(Class definition: “All persons residing in the United States who purchased or leased
a new Class Vehicle. Expressly excluded from the Class are Defendant and their
subsidiaries, affiliates, officers, directors, and employees (‘Class’).” (Complaint,

170.)

* State Sub-Class definitions (Complaint, §71):

O

California Sub-Class: “All current and former owners of Class Vehicles
who reside in the State of California and/or who purchased or leased Class
Vehicles in California. Expressly excluded from the Class are Defendant
and their subsidiaries, affiliates, officers, directors, and employees][.]”
Florida Sub-Class: “All current and former owners of Class Vehicles who
reside in the State of Florida and/or who purchased or leased a Class
Vehicle in Florida. Expressly excluded from the Class are Defendant and
their subsidiaries, affiliates, officers, directors, and employees][.]”

Illinois Sub-Class: “All current and former owners of Class Vehicles who
reside in the State of Illinois and/or who purchased or leased a Class
Vehicle in Illinois. Expressly excluded from the Class are Defendant and
their subsidiaries, affiliates, officers, directors, and employees|[.]”
Connecticut Sub-Class: “All current and former owners of Class Vehicles
who reside in the State of Connecticut and/or who purchased or leased a
Class Vehicle in Connecticut. Expressly excluded from the Class are
Defendant and their subsidiaries, affiliates, officers, directors, and
employees|[.]”

Texas Sub-Class: “All current and former owners of Class Vehicles who
reside in the State of Texas and/or who purchased or leased a Class Vehicle
in Texas. Expressly excluded from the Class are Defendant and their
subsidiaries, affiliates, officers, directors, and employees|.]”

Indiana Sub-Class: “All current and former owners of Class Vehicles who
reside in the State of Indiana and/or who purchased or leased a Class
Vehicle in Indiana. Expressly excluded from the Class are Defendant and
their subsidiaries, affiliates, officers, directors, and employees][.]”

Arizona Sub-Class: “All current and former owners of Class Vehicles who
reside in the State of Arizona and/or who purchased or leased a Class
Vehicle in Arizona. Expressly excluded from the Class are Defendant and
their subsidiaries, affiliates, officers, directors, and employees][.]”

e (Causes of action:

I.

Consumers Legal Remedies Act, Cal. Civil Code section 1770,
subdivisions (a)(9), (a)(7), (a)(16), and (a)(5)
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2. Unfair Competition Law, Cal. Bus. & Prof. Code § 17200 et seq.

(including violations of Federal Trade Commission regulations 16 C.F.R.

§§ 259.2(a)(1)-(2))

False Advertising Law, Cal. Bus. & Prof. Code § 17500 et seq.

Unjust Enrichment

5. Florida Deceptive and Unfair Practices Act, Florida Statute § 501.201, et

seq.

[llinois Consumer Fraud and Deceptive Practices Act, 815 ILCS 505/2

7. Connecticut Unfair Trade Practices Act Conn. Gen Stat. § 42-110b

8. Texas Deceptive Trade Practices-Consumer Protection Act, Tex. Bus. &
Com. Code § 17.41, et seq.

9. Indiana Deceptive Consumer Sales Act, Ind. Code § 24-5-0.5-1(b)

10. Arizona Consumer Fraud Act, A.R.S. § 44-1522(A)

11. Fraud

12. Negligent Misrepresentation

W

>

II. KRAUTH & HASPER PLAINTIFFES’ POSITION REGARDING THE PROPOSED
SETTLEMENT.

Summary: After careful preliminary analysis, the Plaintiffs represented by the Consumer
Watchdog team of firms have identified serious flaws in the Proposed Settlement. It is our
clients’ view that the Proposed Settlement is inadequate and unfair for the following three
reasons:

(1) Claims process: The claims process, which entails an eleven-page notice and a five-page,
nine-step claim form, is extremely convoluted, onerous — and ultimately, completely
unnecessary. It does not accurately inform Class Members of how to exercise their options
under the Proposed Settlement. As proposed, the claims process will discourage and prevent
Class Members from obtaining the compensation to which they are entitled.

(2) Compensation: The formula and values behind the proposed lump-sum compensation are
not the same as those provided during confirmatory discovery; therefore, it is impossible to
assess the basis for the Proposed Settlement. As presently structured, compensation appears to
be based on arbitrary distinctions that discriminate against various members of the Class,
particularly those who keep their cars for the full ownership term promoted by Defendants.
Further, the proposed compensation appears likely to be /ess advantageous than the

“Voluntary Reimbursement Program” initiated by Defendants for many members of the
Class.

Moreover, the compensation is insufficient because it does not compensate consumers for the
diminished value of their vehicles. Nor does it take into account the substantial additional
compensation available in some states to victims of intentional wrongdoing.

(3) Defendants keep all unclaimed and expired compensation: When a convoluted claims
process is coupled with a provision permitting Defendants to retain unclaimed monies as
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proposed here, it is inevitable that Defendants will never be required to pay a large portion of
the compensation that is owed to the Class.

For these reasons, the Proposed Settlement does not comport with the legal requirement that it
be “fair, adequate and reasonable,” and Krauth and Hasper intend to oppose the Proposed
Settlement as currently drafted.

However, it is their counsel’s belief that, with the active assistance and encouragement
of the Court, modifications can be made that will address the proposal’s flaws, hopefully
rendering formal opposition unnecessary.

The following is a more detailed preliminary discussion.

A. The Claims Process is Convoluted, Onerous and Unnecessary; It Will
Preclude and Discourage Class Members from Obtaining Compensation.

The Proposed Settlement would require Class Members to read through an eleven-
page notice, then fill out a five-page, nine-step claim form. The forms are convoluted,
repetitive, prolix, and yet despite the extensive verbiage, omit information that Class
Members must have in order to make an intelligible decision as to how they wish to proceed.
Our concern is that the greater the obstacles, the fewer Class Members will participate. Those
that do may nevertheless be disqualified for failure to adhere to each of the onerous
requirements.

Ultimately, it is our view that no claim form is necessary.

However, should the Court determine otherwise, the deficiencies in these documents
must be ameliorated.

1. The Claim Form is Unnecessary.

(a) Defendants have the information to issue payments automatically.

Both Hyundai and Kia have Class Member information that would allow claims to be
paid automatically: Defendants have extensive contact and vehicle information for all new or
used car purchasers through their dealers. Further, Defendants presumably have updated
records of valid postal and email addresses for the approximately 69% of Class Members who
registered for the Voluntary Reimbursement Program between November 2, 2012 and
December 15, 2013, since the consumers were required to provide their mailing addresses to
Defendants in order to register. Finally, Defendants have also agreed to directly send the
Notice and Claim Form “by first-class mail to every Class Member who is reasonably
ascertainable from an available R.L. Polk (or a similar database).” Proposed Settlement, §§
4.1, 11.1. The same database can be used to query for those who have moved. The Proposed
Settlement does not rely upon or require any individualized information not already in
Defendants’ possession, or readily ascertainable from available sources.
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(b) Compensation can be sent to Class Members without a Claim
Form.

Defendants have the ability to send Class Members compensation without requiring
them to fill out and submit a Claim Form. Defendants can directly send Class Members one
payment card that Class Members can either use as cash, a Dealer Service Debit Card, or a
New Car Rebate Card.

(c) Those “4 x 40” Class Members entitled to additional
compensation should also not be required to fill out a Claim Form.

Current original and former owners of affected Hyundai Elantra, Accent, Velostar and
Sonata Hybrid models “who remain[] in the Reimbursement Program may elect to receive” a
separate payment of $100. Proposed Settlement, § 3.1.8; Addendum to Settlement Agreement.
Current lessees and current fleet owners of these vehicles are entitled to a payment of $50.
Ibid. Class Members can choose between: a cash debit card, a Dealer Service Debit Card
worth 150% of the “4 x 40” payment, or a New Car Rebate Card worth 200% of the “4 x 40”
payment. /bid.; Ex. D at 4.

Defendants have the information and ability to send “4 x 40” Class Members
compensation without requiring them to fill out and submit a Claim Form. Defendants have
the information to issue payments automatically since Class Members must be registered for
the Voluntary Program to be entitled to the “4 x 40” payment. Also, Defendants can directly
send Class Members one payment card that Class Members can either use as cash, a Dealer
Service Debit Card, or a New Car Rebate Card.

2. Claim Form Deficiencies.

A Claim Form is not necessary here. However, if the Court does require a claim form,
the proposed Claim Form attached to the Proposed Settlement as Exhibit G is insufficient for
the reasons set forth below.

(a) The Claim Form is onerous and contains unnecessary steps.

The following features of the Claim Form are unnecessary because they require Class
Members to provide information that Defendants either already have in their possession, or do
not need in order to process a claim:

* The Proposed Settlement requires Class Members to write their name and VIN on all
five pages of the Claim Form. Proposed Settlement, Ex. D at 5. This is onerous,
unnecessary and unfair because Defendants have this information, it does not need to
be on every page, there is no line on each page allocated to the information, and the
Claim Form itself asks for it in a separate step (Step 10).

* Class Members must identify the make and model of their vehicle on a two-page long
checklist of 76 different vehicles (Step 1). Proposed Settlement, Ex. D at 1-2. This is
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unnecessary because Defendants have this information and in any event the VIN entry
in Step 10 would enable Defendants to identify the exact year, make and model of the
vehicle.

* Class Members must elect whether they want to receive a lump-sum payment or
remain in the Voluntary Reimbursement Program (Step 7). If the Court requires a
claim form, this step should be eliminated. Class Members electing to remain in the
Voluntary Reimbursement Program should not be required to submit a Claim Form or
take additional actions beyond what is required for their participation in the Voluntary
Reimbursement Program.

* Class Members must indicate whether they want to receive compensation on a Debit
Card, Dealer Service Debit Card, and New Card Rebate Card (Step 8). This step
should be eliminated for the reasons set forth above in §II.A.1. Defendants can
directly send Class Members one payment card that Class Members can either use as
cash, a Dealer Service Debit Card, or a New Car Rebate Card.

* Those “4 x 40” Class Members who are entitled to additional compensation must
separately indicate whether they want to receive payment on a Debit Card, Dealer
Service Debit Card, and New Card Rebate Card (Step 9). This step should be
eliminated for the reasons set forth above in §11.A.1. Defendants can directly send “4 x
40” Class Members one payment card that Class Members can either use as cash, a
Dealer Service Debit Card, or a New Car Rebate Card.

* The Claim Form requires Class Members to provide a copy of the purchase contract in
addition to the registration certificate (Step 11). Imposing this paperwork burden on
Class Members is onerous and unnecessary. The Notice can ask recipients to check
that the preprinted vehicular and ownership information are correct before utilizing the
card.

(b) The Claim Form does not provide clear and prominent
information.

The Claim Form presents the compensation options in confusing language and in a
way that minimizes relevant information. For example:

* The Claim Form directs current owners and lessees to “[d]etermine the maximum
cash value of your Settlement Benefits” (Step 4) by referencing the lump-sum
payment chart. The underlined phrase “maximum cash value” inaccurately implies
that the amount determined under this step (Step 4) is the total amount a Class
Member is entitled to under the Proposed Settlement. Hidden in a paragraph two
steps down the page (Step 6) is the information that payments Class Members have
already received under the Voluntary Reimbursement Program will be deducted
from this “maximum cash value” amount.
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* The Claim Form (Step 6) (and the Notice, p. 8) direct Class Members to “enclose a
check to repay the money you received under the” Voluntary Reimbursement
Program if Class Members want to increase the amount of the Dealer Service Debit
Card or New Car Rebate Certificate. The vague language and obscure placement of
this provision make it unclear and could result in Class Members paying Defendants
for something they did not actually want to receive.

* The Claim Form (and the Notice) do not explain how Class Members who have
received payments under the Voluntary Reimbursement Program can find out the
amount of those past payments. Most Class Members have received payments under
the Voluntary Reimbursement Program. Unless these Class Members maintained
their own records, they have no way of knowing (and no way of knowing how to
find out) the amount they would receive under the lump-sum payment option.
Obviously, this information is highly relevant in deciding the right compensation
option and making an informed decision as to whether to remain in the Class. This
information could easily be pre-printed on the Claim Form.

* The Claim Form (and the Notice) are highly opaque about how the lump-sum
payment is calculated. It is not possible for a Class Member to determine how the
lump-sum payment amounts compare to the amounts available under the Voluntary
Reimbursement Program.

(c) The Claim Form prevents affected consumers who purchased
vehicles after November 2, 2012 from submitting claims.

Only consumers who purchased or leased their vehicle prior to November 2, 2012 may
submit a Claim Form (Step 2) and receive benefits under the Proposed Settlement.

The November 2, 2012 time limitation precludes otherwise valid claims from
consumers who purchased vehicles after November 2, 2012 based on incorrect Monroney
Labels that had not been replaced by the dealers following the mileage restatement.
Documents produced in discovery show that incorrect Monroney Labels continued to be
affixed to vehicles after November 2, 2012

(d) Procedures for online Claim Form submission should be
established.

Claims can be paid to Class Members without requiring a Claim Form. However, if
the Court does require a claim form, an online submission option should be utilized to
streamline the submission of claims.

! Laura Gill, named plaintiff in the Hasper action, purchased her vehicle on November 3,
2012 based on inaccurate Monroney Labels that had not been replaced by the dealer. Gill
would not be entitled to submit a claim under the Proposed Settlement.
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3. Notice Deficiencies.

(a) The Notice is unclear as to the actions Class Members must take
to exercise their options under the Proposed Settlement.

The table of “’Your Legal Rights and Options in This Settlement” (Proposed
Settlement, Ex. G at 1) on the first page of the Notice does not adequately inform Class
Members of the actions they must take in order to exercise their options under the Proposed
Settlement. The table tells Class Members that they can: “Do Nothing”, “Exclude Yourself”,
“Object”, or “Go to a Hearing”. Proposed Settlement, Ex. G at 1.

The option in the table to “Do Nothing” states, “To participate in the lump-sum
payment program, do nothing now and if the settlement is approved, fill out a one-time
claim form to receive benefit.” Proposed Settlement, Ex. G at 1, emphasis added. This
language is misleading because it implies that Class Members should “do nothing” upon
receipt and review of the Notice and wait until they are informed that the settlement has been
approved before filling out and submitting a Claim Form. The Claim Form will be enclosed
with the Notice. Proposed Settlement, § 4.1. If a Class Member does nothing upon receipt and
review of the Notice and Claim Form, the Class Member will receive nothing under the
Proposed Settlement. In order “to participate in the lump-sum payment program,” a Class
Member definitely must do something: submit a Claim Form within nine months of the last
date permitted by the District Court for mailing of the Class Notice. Proposed Settlement, §
4.2.

The table on the first page of the Notice should inform Class Members that if they “Do
Nothing” they will “Get no lump-sum payment” under the Proposed Settlement and “Give up
rights.” Additionally, the table should include a separate row explaining that Class Members
must “Submit a Claim Form” in order to receive compensation under the Proposed Settlement.

Similarly, under the headings “If You Do Nothing” and “What happens if I do nothing
at all?” the Notice states, “If you do nothing at this time, you will remain in the Class and be
eligible for the benefits offered by the Settlement as long as you have submitted a timely and
valid claim form, assuming that it is approved by the Court.” Proposed Settlement, Ex. G at
12, emphasis added. This language is unclear because it does not explain what happens if
Class Members “do nothing at all”’: they will not receive any benefits under the Proposed
Settlement.

(b) The Notice contains inconsistent information regarding fuel price
used in the Voluntary Reimbursement Program calculation.

The Notice is inconsistent with Defendants’ websites regarding the average fuel price
used in the Voluntary Reimbursement Program calculations. The Notice states that the
Voluntary Reimbursement Program calculation uses “the 2012 average fuel price for the area
in which the owner lives, based on U.S. Energy Information Association data.” Proposed
Settlement, Ex. G at 5. Kia’s Reimbursement Program website states: “Fuel price
reimbursement rates will be updated monthly based upon a rolling 12-month average.” Kia,
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FAQ, https://kiampginfo.com/fag#program (last visited Jan. 14, 2014). Hyundai’s
Reimbursement Program website states: “the most recent average gas price in your area.”

Hyundai, Compensation, https://hyundaimpginfo.com/overview/compensation (last visited
Jan. 14, 2014).

(c) Class Members should only be required to mail opt-out letters to
one address.

The Notice directs Class Members who want to exclude themselves from the Proposed
Settlement to mail a letter of their desire to opt-out to both counsel for Settling Plaintiffs and
Defendants. Proposed Settlement, Ex. G at 9-10. Requiring Class Members to mail a letter to
two separate addresses creates an unnecessary hurdle to opting out. The Notice should
provide one address to send opt-out letters to, typically a neutral settlement administrator.
Alternatively, a simple and clear form for opting out could be included with the Notice and
Claim Form. There should also be a process to opt out on line.

4. Miscellaneous Notice Issues.

(a) Inaccurate information in the Notice.

The Notice leaves the impression that it is an official document of the Court because
the case caption appears on the first page. The case caption should be deleted. Similarly, the
statement that “The Court has asked lawyers from the law firms of Hagens Berman Sobol
Shapiro and McCune Wright LLP to represent you and the Class” (Notice, p. 10, Question 16)
is incorrect. These firms have presented themselves to the Court and asked to be appointed
lead counsel, not vice versa.

(b) Information sources for Class Members.

The Notice should be modified to prominently display at the bottom of each page a
phone number, e-mail address, or website where the class can obtain answers to questions.

(c) Website and toll-free service number.

Detfendants “shall each establish and maintain a website dedicated to the settlement []
and a toll-free service number that Class Members may call.” Proposed Settlement, § 11.2.

This is another responsibility that is properly accorded to an independent settlement
administrator.

(d) “Dealer Flyers” are ineffective.

Defendants will “request, in good faith, that their authorized dealers assist Settlement
Class Members who visit the dealer for the purpose of requesting a mileage check pursuant to
the Voluntary Reimbursement Program, by providing such Settlement Class Members who
have not submitted a Claim Form with a flyer substantially in the form of Exhibit E.”
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Proposed Settlement, § 6.2, Ex. E. The Proposed Settlement states that Defendants have no
“authority to direct any authorized Hyundai or Kia dealer to” distribute the flyers. /d., § 6.1.

Without an incentive or a firm order to follow this procedure, dealers are unlikely to
distribute the flyers. Also, it is unclear how (and unlikely that) dealers will know whether a
customer has submitted a Claim Form for compensation under the Proposed Settlement. The
proposed flyer will not effectively reach Class Members.”

Additionally, the flyer is vague and confusing. The term “one-time lump sum benefit”
is unclear. It is unclear that the phrase “less amounts already received” refers to amounts
received under the Reimbursement Program. The flyer does not inform Class Members that
this “one-time lump sum benefit” automatically terminates their right to continued
participation in the Voluntary Reimbursement Program. The wording is so vague that it would
be more effective to generally inform Class Members that different compensation options are
available as a result of a class action settlement agreement and direct them to the website and
toll-free number for more information.

(e) Notice via first-class mail.

Settling parties have not provided the following information regarding the Notice: the
percentage of Class Members to receive individual notice via first-class mail; a plan to update
outdated addresses before mailing has been established; a plan to re-mail notices that are
returned as undeliverable has been established.

(f) Additional methods to supplement the Notice.

The Proposed Settlement does not provide for email notice. Defendants have email
addresses for the approximately 69% of Class Members who registered for the Voluntary
Reimbursement Program between November 2, 2012 and December 15, 2013. Supplementing
the written notice with an email notice would effectively reach a greater percentage of Class
Members.

5. Defendants as Settlement Administrators.

The Proposed Settlement contains no provision for an independent settlement
administrator. Under the Proposed Settlement, Defendants will fulfill that role, mailing the
Notice and the Claim Form, process claims, and provide Class Members with their
compensation. Proposed Settlement, § 4.1, 11.1, 4.3.

Defendants have a pecuniary interest in discouraging people from participating in the
Proposed Settlement. Thus they have a conflict with the interests of the Class in full
compensation. A third party claims administration company should be utilized.

? Settling Plaintiffs’ attempt to characterize the Flyer as a “non-monetary benefit[] provided to
the Class by the proposed Settlement” is without merit. Motion for Preliminary Approval at
29:6-7.

10
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B. Compensation.

The Proposed Settlement offers to provide certain Class Members with a lump-sum
payment as purported compensation for the additional cost of fuel they have incurred, and will
incur, as a result of the fuel economy misrepresentations. There are significant discrepancies
between the information Settling parties provided during the course of the litigation and the
Motion for Preliminary Approval as to the calculation of the additional fuel cost. Moreover,
no compensation is made available for the diminution in value of the vehicles, nor is any
compensation provided to redress the intentional misconduct.

1. Errors or Flaws in Calculation of Additional Fuel Costs.

The settling parties appear to have used the following four factors to determine a
single lump-sum amount: (1) the discrepancy between the fuel economy derived from the
proper EPA test versus the fuel economy derived from the false information provided by
Hyundai and Kia to the EPA; (2) the number of miles driven; (3) the cost of fuel; and (4) the
period of ownership of the vehicle. See Motion for Preliminary Approval at 30:15-19;
Proposed Settlement, Ex. D at 4 (the “[lJump-sum [payments] are calculated based upon
several factors, including extra fuel cost for the average time of vehicle ownership”).
However, it appears that the Proposed Settlement is not based on the values provided during
confirmatory discovery. It is unclear what formula the settling parties ultimately used to
calculate the amounts presented in the Proposed Settlement. Moreover, there are obvious
errors and flaws in the application of at least one of the four factors.

(a) Calculation of Annual Mileage.

It is unclear what mileage data was used to calculate the proposed lump-sum payment
amounts. Settling Plaintiffs represented during the litigation that they used the 15,000 annual
mileage figure listed on the Monroney Labels of the Class vehicles to calculate how much in
fuel cost compensation each Class Member would receive. See April 25, 2013 Hearing
Transcript at 13:2-4 (“the number of miles driven by each car, we took right off the Monroney
sticker”). This is inconsistent with Settling Plaintiffs’ statement that they used “the Class
members’ actual mileage or their mileage in the aggregate™ as part of their evaluation of
damage here. Motion for Preliminary Approval at 30:17-18. However, there is no indication
in the Proposed Settlement of a methodology for calculating “actual mileage”; nor is “mileage
in the aggregate” defined or explained.

More information is manifestly necessary before the Proposed Settlement can be
properly reviewed.

(b) Calculation of Fuel Costs.

It is unclear what fuel cost values were used to calculate the lump-sum payment
amounts.

Settling Plaintiffs state that in general they utilized information that is “publicly

11
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available from NHTSA and the Department of Transportation” and that they looked at “fuel
costs by region” in calculating the compensation. Motion for Preliminary Approval at 30:17-
22.

First, it is unclear how the proposed lump-sum payments, which do not vary by region,
could be based on fuel costs by region. Using fuel costs by region — information that is readily
available — would result in far more accurate compensation for Class Members than using a
national average fuel cost.’

Second, the settling parties represented during the April 25, 2013 status conference
that they used the national per-gallon projections of fuel prices listed on the Monroney Labels
of the vehicles. (The Monroney labels present an average per-gallon dollar amount calculated
by EPA “based on projections from the U.S. Energy Information Administration [“EIA”] for
the applicable model year.” https://www.fueleconomy.gov/feg/label/learn-more-gasoline-
label.shtml#details-in-fine-print.)

More information is manifestly necessary before the Proposed Settlement can be
properly reviewed.

(c) Length of ownership

The calculation of this figure is essential to determining the amount of economic
damage sustained by Class Members. However, there is substantial uncertainty as to how this
figure will be determined and applied for compensation purposes. It appears that the Proposed
Settlement substantially underestimates the average length of ownership of the vehicles — and
is certainly far lower than Defendants’ public representations concerning their vehicles.

During the April 25, 2013 status conference, counsel for the Settling Plaintiffs, Rob
Carey, stated that the average length of ownership component of the calculation (presumably
for current original owners) was “just under five years.” See April 25, 2013 Hearing
Transcript at 15:16. Mr. Carey went on to represent to the Court that “[i]t can be backed out
mathematically.” Id. at 15:17.

The source of this data is apparently R.L. Polk, a widely acknowledged reliable source
for vehicle data. According to a study on its website, R.L. Polk concluded that “[c]Jombined,
new and used vehicle owners are holding on to their vehicles for an average 57 months.” See
https://www.polk.com/company/news/u.s._consumers_hold on to new vehicles nearly six
years _an_all time high. This equates to 4.75 years—roughly the figure apparently relied
upon by settling parties in determining the lump-sum payment amounts now reflected in the

? The Voluntary Reimbursement Program uses regional gas prices to calculate additional fuel
costs. See Hyundai, Compensation, https://hyundaimpginfo.com/overview/compensation (last
visited Jan. 14, 2014) (“the most recent average gas price in your area”); Kia, FAQ,
https://kiampginfo.com/fag#program (last visited Jan. 14, 2014) (“Fuel price reimbursement
rates will be updated monthly based upon a rolling 12-month average™).

12
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Proposed Settlement. See April 25, 2013 Hearing Transcript at 15:16. The settling parties
indicate that they will use R.L. Polk as a source for Class Member data for the purpose of
mailing the Notice and Claim Form. Proposed Settlement, § 11.1.

However, 4.75 years is not appropriate as a means of calculating compensation for
current original owners here: it averages the length of ownership of new and used vehicles.
The new vehicle ownership period is 71.4 months, or 5.95 years. See
https://www.polk.com/company/news/u.s._consumers_hold on to new vehicles nearly six
years _an_all time high. As a result, the Proposed Settlement substantially shortchanges Class
Members.

In addition to current original owners, a lump-sum payment is also offered to current
non-original owners, current lessees, and current fleet owners under the Proposed Settlement.
It is unclear what ownership period values were used to determine the lump-sum payment
amounts for current non-original owners, current lessees, and current fleet owners.

Moreover, in advertising their vehicles to the American public, Defendants have
consistently focused on longevity, and the promise implicit behind the greatly emphasized
“100,000 mile warranty” is that if a consumer purchased the vehicle, it would last a long time.
See Hyundai, America’s Best Warranty, https://www.hyundaiusa.com/assurance/america-
best-warranty.aspx#1 (last visited Jan. 20, 2014); Kia, Kia Quality and Value with a 10 year
or 100,000 mile Warranty, http://www.kia.com/us/en/content/why-kia/quality/warranty (last
visited Jan. 20, 2014).

Finally, the length of ownership factor is of penultimate importance to the Class,
because, assuming it is correctly understood by Class Members, it could be determinative of a
Class Member’s decision whether to stay in the Voluntary Reimbursement Program initiated
by Defendants in November, 2012, or to receive the lump-sum payment offered by the
Proposed Settlement of this civil litigation. Unlike the Proposed Settlement, the Voluntary
Reimbursement Program provides compensation for additional fuel costs for the entire time a
Class Member owns or leases the vehicle.

2. Diminution in value.

The Proposed Settlement does not take into consideration the diminution in value of
the vehicles caused by the restatement of fuel economy. The omission of such compensation
is startling, given that it is one of the most widely recognized elements of economic loss
sustained by those who purchased major products based on grave misrepresentations as to a
key feature — in this case, fuel economy. For example, in the recently-settled Toyota
Brake/Acceleration MDL, $250 million was allocated to pay consumers for the diminished
value of their vehicles. See In re Toyota Motor Corp. Unintended Acceleration Mktg., Sales
Practices, & Products Liab. Litig., 2013 WL 3224585 (C.D. Cal. June 17, 2013). The Settling
Firms, at least, are aware of the Toyota case — the Hagens Berman firm was one of the
litigants.

3. Intentional misrepresentation.

13
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The Proposed Settlement does not take intentional misrepresentation into account.
Even with the limited information provided through the confirmatory discovery process, it is
apparent that Defendants knew or should have known about the fuel economy
misrepresentations long before Consumer Watchdog and many consumers first complained
about them. Pursuant to the laws of multiple states, the facts here give rise to the imposition of
additional compensation stemming from the intentional nature of Defendants’ conduct.

C. Unclaimed and Expired Funds Kept by Defendants.

The preceding discussion regarding serious flaws in the proposed Notice and claims
process must be viewed in the context of one of the most deleterious aspects of the Proposed
Settlement: Hyundai and Kia get to keep any unclaimed funds. See Proposed Settlement, §§
4.3, 3.2.4. Moreover, the compensation is proposed to be provided in the form of debit cards,
which expire within one and three years of issue, depending on the form of compensation the
Class Member elects to receive. The compensation “shall remain the property of
[Defendants], unless and until it is expended by the Settlement Class Member” and, upon the
expiration date, “any unexpended funds shall become the permanent property of” Defendants.
Proposed Settlement, § 3.2.4. It is clear these unused funds will not be used for the benefit of
the Class. It is equally clear that the more confusing and onerous the claims process, the less
likely it is that Class Members will obtain the compensation they are ostensibly entitled to
under the Proposed Settlement — and the more Defendants will be permitted to evade full
compensation to the Class. That is why such settlements are increasingly disfavored by the
courts (and consumers).

14
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I. INTRODUCTION

American consumers purchased over 900,000 Hyundai and Kia vehicles

over a three-year period based on the companies’ admittedly false representations
about their cars’ fuel economy. The settlement presented to this Court for
preliminary approval last December was the product of a highly unusual process
and fails to provide the justice these consumers deserve from the class action
system. The facts and circumstances of this case — defendants that concede uniform
liability to the class and ongoing governmental investigations — dictate that a direct
payment to harmed consumers, unburdened by a claim form, is the only just result.

The Proposed Settlement contains numerous terms that the courts and
independent commentators such as the National Consumer Law Center (NCLC)
and the National Association of Consumer Advocates (NACA) consider “red flags’
that warrant rejection under the specific circumstances here:

» Unreadable and convoluted notice. A nearly illegible postcard is the
sole manner in which Class Members will receive direct notice of
their rights under the Proposed Settlement — virtually guaranteeing
that most Class Members will never exercise their rights, even as they
will be held to have released their claims.

> Unnecessary and onerous claims process. Class Members must
comply with a completely unnecessary, confusing and onerous mail
and online claims process that will indisputably discourage many
Class Members from pursuing their rights under the Proposed
Settlement.

» Defendants administer the settlement. Hyundai and Kia are
responsible for processing Class Members’ claims against them — a
straightforward conflict of interest that incentivizes errors and
improper denials of claims by the very same companies that engaged
in the misrepresentations to begin with.

And the clincher:

> Reversionary settlement. Hyundai and Kia — the wrongdoers — get to
keep all the money that consumers do not claim or use.

E
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Here’s the Settling Parties’ formula for the Proposed Settlement:
Unreadable Notice +
Onerous Claims Process +
Defendants Administer Claims +
Reversionary Settlement =
Limited Compensation for Class, Windfall For Defendants

The Proposed Settlement fails the “fair, adequate and reasonable” test,
especially as it has been applied — with increasing sensitivity — by courts in the
Ninth Circuit and elsewhere. If approved, it would erode public confidence in a
crucial device for redressing corporate wrongdoing. (By contrast, the modifications
proposed in the Conclusion of this brief would transform the Proposed Settlement
from an illusory one to one that truly provides benefits to all Class Members.)

Therefore, we respectfully urge the Court to reject the Proposed Settlement.

II. BACKGROUND

A. Genesis of the Litigation.

This litigation began with an investigation by Consumer Watchdog, a non-
profit charitable organization, into numerous fuel economy complaints it received
from consumers about the 2011 and 2012 Hyundai Elantra. (See Krauth Complaint
at § 29; Hasper Complaint at § 65.) In response to these complaints, on November
30,2011, Consumer Watchdog sent a letter to the EPA requesting “that the EPA
re-test the 2011 and 2012 Elantra model in its own facility, to seek an explanation
for the MPG disappointments of so many Elantra buyers....” (/d.) Consumer
Watchdog subsequently sent letters to Hyundai Motor America (December 2011),
President Obama and the EPA Administrator (January 2012), Hyundai Motor
America’s CEO at the time, John Krafcik, and Hyundai Motor Company (Hyundai
and Kia’s parent company, located in South Korea) CEO, Eok Jo Kim (February
2012) questioning the accuracy of Hyundai’s representations about the fuel

economy of the Elantra. (Id.)
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Hyundai’s denials continued for months:

Hyundai Motor America (“Hyunda1”) believes this case has no merit,
as our advertising is accurate and in full compliance with applicable
laws and regulafions. In fact, we’ve reviewed our ads and think
Consumer atchdog and their client are dead wrong.

Importantly, the U.S. Environmental Protection Agency (EPA)
recently confirmed our advertised fuel economy .... The EPA results,

enerated from testing conducted on January 25, 2012 at the EPA’s

ational Vehicle and Fuel Emissions Laboratory in Ann Arbor,
Michigan, are identical to the testing data Hyundai originally
submitted to the agency. We are gratified with the EPA results, and
are committed to continuing to reduce the fuel consumption of our
vehicles in order to provide greater value and efficiency for our
customers.

Fred Meier, Hyundai sued over ads touting Elantra’s 40 mpg rating, USA Today,
July 11, 2012." These statements, like Hyundai and Kia’s mileage estimates, were

false.

B. Litigation Begins.

Receiving no response from Hyundai to its letters questioning the accuracy
of Hyundai’s representations about the fuel economy of the Elantra, Consumer
Watchdog sent Hyundai a demand letter on April 23, 2012, pursuant to the
Consumer Legal Remedies Act, Cal. Civ. Code §1750 et seq. (“CLRA”).