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On September 23, 2016, the National Highway Traffic Safety Administration (NHTSA) invited
public comment on its “Federal Automated Vehicles Policy” (“Policy”) published on the same
date. Consumer Watchdog, a non-profit, non-partisan public education and advocacy
organization submits these comments in response.

Summary

NHTSA describes the Policy as “a starting point that provides needed initial guidance to
industry, government, and consumers,”’ concerning automated vehicles. In fact, far from a
“starting point,” the Policy instead is NHTSA’s map to rush self-driving cars to the road without
enacting regulations setting enforceable performance standards. Consumer Watchdog is deeply
concerned that this unjustified rush to deploy self-driving technology threatens the safety of the
nation’s highways.

NHTSA'’s Policy merely sets forth a laundry list of policy concerns and aspirations. In essence,
NHTSA is asking manufacturers to drop the agency a letter outlining how they have dealt with
15 issues as part of a so-called “safety assessment.” Apparently all it takes to deploy a fully
automated robot car is a 47 cent postage stamp. Even responding to NHTSA’s request is
completely voluntary.

Certainly the 15 issues identified in the Policy’s “safety assessment” are important. That is why
NHTSA must enact mandatory Federal Motor Vehicle Safety Standards in most of the 15 areas
proposed. For example, consider item 11, “Ethical Issues.” Who will the computer operator of
an autonomous car “decide” to kill, or save, when confronted with that decision? The public has
a right to know whether a robot car barreling down the street will prioritize the life of the
passenger, the driver or the pedestrian, and what other factors it is programmed to take into
consideration when making that choice. Does the robot value the safety and lives of the car’s
occupants over the lives of pedestrians? Is it programmed to ensure the least amount of damage
to the car, over all other factors?

Self-driving technology may ultimately make our roads safer but we have a long way to go to get
there. NHTSA need look no further than the Pinto’s exploding gas tank for evidence that, when
there is no public scrutiny and absent specific, binding rules to the contrary, manufacturers’
default position will be to program their cars to further their own interests. Companies will
choose to limit their own liability or save a few bucks on manufacturing, not to conform with
social mores, ethical customs or the rule of law. At a minimum there must be an FMVSS
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requiring full disclosure of the ethical priorities that have been programmed into the robot thus
allowing public input into such profound moral decisions.

Over the years, FMVSS covering the performance of such important innovations as seat belts, air
bags, electronic stability control and rear view video cameras have greatly improved the safety of
automobiles and their passengers. NHTSA’s radical departure from its successful regulatory
procedures and its failure to start rulemakings that would enact FMVSS applying specifically to
Highly Autonomous Vehicle (HAV) technologies is unwarranted. NHTSA should not succumb
to the hype of the self-driving car manufacturers.

FMVSS covering HAVs are necessary and must be based on performance: Does the HAV
identify and successfully respond to the myriad hazards it will face on the road? Performance
standards have the added benefit of spurring innovation as manufacturers strive to develop the
most efficient way to meet the standard.

NHTSA must not enact design standards that would hamper innovation. Therefore, it is
imperative that NHTSA not adopt an approach, such as “pre-market approval,” that could be
construed as providing agency approval of a particular vehicle or technology. NHTSA is not
equipped to undertake such a responsibility. Industry would attempt to use a pre-market approval
determination that a technology was “reasonably safe” to avoid all legal liability for defects that
cause consumers harm and cost lives. NHTSA should not take any action to undermine the legal
rights of consumers who are injured by manufacturers’ negligence.

In addition to its FMVSS authority, NHTSA has the ability to order a recall when a defect poses
a safety hazard. NHTSA must vigorously assert its Safety Act authority over automated
technologies. Given the substantial criticisms of the agency for failing to act promptly in
response to reports and complaints of vehicle defects, it is a positive development that NHTSA
issued a separate enforcement bulletin with the Autonomous Vehicle Policy reiterating its recall
authority.” NHTSA should use that authority to prevent the use of dangerous robot technologies.
However, we emphasize that recall authority is not a substitute for proactive FMVSS consumer
safety standards.

It is troubling that the majority of the Current Regulatory Tools section of the Policy focuses on
providing advice to manufacturers on how to successfully circumvent current FMVSS. The
section contains great detail about seeking “exemptions” and “interpretations” to accomplish
this, and NHTSA has pledged to expedite processing these requests. While this section does
contain useful guidance on filing petitions, it appears largely aimed at guiding manufacturers on
how to amend current FMVSS instead of encouraging manufacturers and members of the public
to seek new safety standards. And there is no guidance on how consumers can report their safety
concerns to the agency.

Then there is NHTSA’s 15-Point “Safety Assessment.” Americans require more than Yes or No
answers from manufacturers about how they will ensure robot cars will keep their drivers,
passengers and others who share the roadways safe. For example, Consumer Watchdog has
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closely monitored the testing of self-driving cars in California and successfully pressed the
California Department of Motor Vehicles to make some safety data public. This data includes: 1)
crash reports of every incident involving robot cars, including the circumstances of the crash and
whether the autonomous technology was engaged; and, 2) annual “disengagement reports” in
which companies must disclose information about failures of autonomous technology, including
the number of times a car in autonomous mode turned control of the vehicle over to the human
driver because it could not handle the conditions on the road, and the number of times a human
driver preemptively took control because she did not believe the car was operating safely. From
these reports we have learned, for example, that the self-driving technology in Google’s test cars
was not able to deal adequately with such everyday things as low hanging branches, cyclists,
construction zones or reckless behavior by others. In 425,000 miles, Google’s cars disengaged
from autonomous technology in favor of a human driver 341 times.’

Transparency about the performance of this experimental technology is essential to public
confidence in its safety. Autonomous vehicles collect more and better data about the operations
of the car than any conventional vehicle. Full public access to this test vehicle data, especially
when a crash occurs or a car is incapable of handling a situation on the road, is indispensable to
any meaningful evaluation of whether autonomous vehicles are safe.

When HAVs can’t handle a situation, or the technology fails, the public and regulators must
know. As the federal safety regulator, NHTSA should collect all technical data collected by an
autonomous vehicle involved in a crash or a disengagement for any reason. This data should
include: a crash report detailing the circumstances, parties involved, location and any law
enforcement findings about a crash; all data collected by autonomous vehicles themselves
including video, lidar and radar records of crashes and disengagements; and, reports on the status
of the autonomous technology leading up to and during the incident.

NHTSA should also make public all data submitted by the industry in answer to the questions
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posed by the Policy’s “safety assessment.”

“See No Evil, Hear No Evil” should not be NHTSA’s motto.

Observations

According to NHTSA’s request for comments, “most” of the Policy was effective upon
publication, but the agency recognizes that “not all interested persons had a full opportunity to
provide such input. Formal comments will allow for that opportunity.” It is not clear what
NHTSA believes became “effective” upon publication, because the Policy fails to set forth any
binding safety or other substantive requirements with which companies must comply. This is
exactly opposite the normal procedure at NHTSA, which would begin with listening, public
meetings and public comments, and then follow with the publication of a draft proposal.

3 Google, Google Self-Driving Car Testing Report on Disengagements of Autonomous Mode, December 2015,
https://www.dmv.ca.gov/portal/wcm/connect/dff67186-70dd-4042-bc8c-

d7b2a9904665/google_disengagement report.pdf?MOD=AJPERES
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In this instance, the public was mostly excluded from NHTSA’s development of the Policy,
which appears to be largely the product of extensive, behind-closed-door consultations between
industry proponents of automated vehicles and NHTSA, DOT, and the White House.” You began
with the Policy, and only now purport to listen.

Read carefully, the Policy merely sets forth a laundry list of policy concerns and aspirations. It is
clear that the present leaders of NHTSA and DOT have little interest in establishing formal
safety standards that would be mandatory, as the agency’s charter directs. Instead, in order to
“keep pace with developments,”® and “ensure that premature, static regulatory requirements do
not hinder innovation and diffusion of the dynamic technologies that are being developed in the
industry,”” NHTSA is interested in fast-tracking industry requests for “interpretations” and
“exemptions” that would free the companies from the burden of complying with federal motor
vehicle safety laws and regulations. These statements, offered without any support or
justification, will not protect the American public from the safety hazards of placing autonomous
vehicles on the road without safety standards. This is a disservice to the American people and a
betrayal of the agency’s core mission.

NHTSA attempts to cloak this deregulatory stance in the guise of concern for the “safety” of the
American people. According to NHTSA, “94% of crashes can be tied to a human choice or
behavior.”® NHTSA expects automated cars “to address and mitigate that overwhelming majority
of crashes due to human choices or behavior.” While human involvement in crashes has not
changed in over 100 years, more than 600,000 lives have been saved by making the automobile
safer through safety regulation. In the name of safety, NHTSA proposes to abandon its mandate
of fifty years. NHTSA cannot bank on future savings while refusing to do anything to make
autonomous technologies safer today.

Like NHTSA’s implied reproach of its regular rulemaking process as archaic, the agency offers
not a shred of support for its assumption that HAVs are by definition safer than human-
controlled cars. While this may well be true someday — though perhaps not for decades — the
limited testing of truly autonomous vehicles that has occurred to date demonstrates that the
technology today — built and programmed by humans, of course — is not safe for everyday use
on the highway. NHTSA must demand and publish any research or other data from
manufacturers that purports to show HAVs are safer than cars with human drivers.

While the long-awaited Policy raises important questions and issues, it does not adequately
protect highway safety. It appears that NHTSA has bought into the manufacturers’ promises of
the potential future safety and mobility benefits offered by robot cars, rather than focusing on
ensuring safety on our highways today.

> Consumer Watchdog spoke at two NHTSA public workshops and also participated in two private telephone
conversations with Council of Economic Advisers staff members, but those instances were no substitute for a
process open to the public. NHTSA provided no opportunity for public discussion of its Policy before it was
published.

6 Request, Page 4
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I. “Vehicle Performance Guidance”: NHTSA’s “Checklist” Approach to Driverless
Vehicles Flouts the Agency’s Legal Obligations. NHTSA Must Enact Performance
Standards for Self-Driving Cars.

The National Traffic and Motor Vehicle Safety Act requires NHTSA to establish Federal Motor
Vehicle Safety Standards (FMVSS) that set performance requirements for all vehicles and
vehicle technologies (such as air bags, brakes, bumpers and headlights). The development of an
FMVSS requires a thorough investigation of safety performance requirements, culminating in an
agency decision, after a public rulemaking with public participation, that the technology must
then be incorporated as standard equipment in new autonomous vehicles .

Instead of proposing meaningful performance standards spelled out in applicable FMVSS,
however, NHTSA’s Vehicle Performance Guidance for Automated Vehicles (Guidance) merely
proposes to ask automated vehicle manufacturers to submit a “Safety Assessment Letter” that
would cover the following areas: data recording and sharing; privacy; system safety; vehicle
cybersecurity; human machine interface; crashworthiness; consumer education and training;
registration and certification; post-crash behavior; federal, state and local Laws; ethical
considerations; operational design domain; object and event detection and response; fall back
(minimal risk condition) and validation methods.’

Missing from the 15 point “Guidance” are any actual requirements. Here is a brief review of
each of the safety assessment points listed in the Guidance:

Data Recording and Sharing — NHTSA merely says that “Manufacturers or other entities should
have the technical and legal capability to share the relevant recorded information.” There is no
standard specifying what data must be collected. The Guidance asserts that data sharing offers
the potential to enhance and extend safety benefits, but there is no requirement that it must
actually be shared.

Substantial amounts of technical data will be gathered as HAVs are tested and ultimately
deployed. NHTSA should require enhanced data recorders on the vehicles, so that when there is
an inevitable crash or other incident, information about exactly what happened can be shared
with NHTSA and the public. This would include any technical data such as information from
sensors and any video.

Privacy — The Guidance calls upon manufacturers to develop privacy policies that ensure such
things as transparency, choice and data security, but sets no rules. It merely says the
manufacturers “should take steps to protect consumer privacy.” The absence of robust privacy
protections is a serious omission.

System Safety — The Guidance says manufacturers “should follow a robust design and validation
process.” While the Guidance states that safety systems should be tested, it provides no design
and testing criteria that manufacturers must meet.

? Policy, Page 15
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Vehicle Cybersecurity — Manufacturers are asked to follow a “robust product development
process” to protect cybersecurity, but sets no standards that must be met. The Guidance does call
for sharing information with NHTSA and other manufacturers about cybersecurity
vulnerabilities, but fails to mandate such critical information exchanges.

Human Machine Interface — Manufacturers are asked to ensure that the autonomous technology
conveys necessary information to the human driver and to pedestrians. Rather than set standards
as it should, the Guidance recommends that manufacturers follow the “best practices” of
organizations such as the Society of Automotive Engineers and the American National Standards
Institute. Rather than attempt to delegate its responsibility to private third parties, NHTSA
should promulgate an FMVSS that establishes the proper safety standards for the human-
machine interface.

For example, pedestrians crossing the street should be given a warning that a driverless car is
approaching them, so that they can anticipate different behavior than they would expect from a
vehicle driven by a human being. NHTSA could require HAVs to be purple. This would ensure
pedestrians and other drivers would be able to identify robot-driven cars at a glance, while
avoiding the unsafe distraction to other drivers on the road that alternate forms of notification,
like a roof sign or flashing lights, might present.

Crashworthiness — The Guidance points out that HAVs will have to meet current NHTSA
crashworthiness standards that are set by enforceable FMVSS. Also needed are FMVSS that
specifically apply to HAVs.

Consumer Education and Training —The guidance notes the importance of training HAV drivers,
but sets no required standards. Adequate education is perhaps even more important with Level 2
vehicles where consumers have sometimes been led to believe that the vehicle is more capable of
driving itself than is actually the case. Draft regulations in California would prohibit the use of
terms like “autopilot” in advertising vehicles that are not fully autonomous, precisely because
such terms confuse the driver about the car’s abilities. NHTSA should enact a similar regulation.

Registration and Certification — The Guidance requires manufacturers to submit to NHTSA
identifying information with a description of HAV features that are offered. Just as is currently
the case with FMVSS relevant products, submitting such information should be mandatory.

Post-Crash Behavior — The Guidance suggests that there should be a procedure for testing an
HAYV before bringing it back into service after a crash. The agency must require manufacturers
and repair facilities to test an HAV after a crash, and certify that it complies with FMVSS before
returning to the road.

Given the high level of electronics in these vehicles, there is no reason that the data gathered by
the vehicle and by the police about any significant crash should not be automatically transmitted
to NHTSA. This would give NHTSA real-time data about the safety of HAVs on the road and
would facilitate the early discovery of safety defects or problems with the systems that
manufacturers are using. NHTSA must require HAV systems be designed to transmit the data
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they gather in the event of a crash to the agency, immediately, so it can analyze any potential
problems with the vehicles on a day-to-day basis. The privacy of any personal information would
have to be protected before such data was shared.

Federal, State and Local Laws — According to the Guidance, manufacturers should have a plan to
comply with federal, state and local laws,. Not only should there be such a plan, but NHTSA
must require that each manufacturer’s plan be publicly available.

Ethical Considerations — The Guidance acknowledges that an HAV’s robot technology will make
decisions with profound ethical implications. It acknowledges that ethical conflicts can occur
when the robot car must decide whether to prioritize the safety of an HAV’s occupants or the
safety of occupants of other cars and pedestrians. The Guidance says that the software
algorithms that will make these decisions should be developed transparently, but there is no
requirement that manufacturers publicly explain how they will program the vehicles to determine
who lives or dies.

Operational Design Domain — The Guidance says that the manufacturer should define and
document under what conditions and where — the Operational Design Doman (ODD) — a self-
driving car can operate. The Guidance holds out the possibility that in the future “NHTSA may
promulgate specific performance tests and standards.” The time for such tests and standards
should not be left to some undetermined point in the future. It is now.

Object and Event Detection and Response — The Guidance outlines a list of “behavioral
competencies” — driving skills and situations -- with which an HAV should be able to deal. The
list is useful, but not exhaustive. NHTSA should determine, through an FMVSS, the behavioral
competencies an HVA should be able to meet. Before an HAV can be deployed, it must
demonstrate that it meets all these competencies.

Fall Back (Minimal Risk Condition) — The Guidance says that manufacturers should develop a
documented method by which the robot car will transition out of autonomous mode if it
encounters a problem. Rather than merely saying a fall back plan should be considered, an
FMVSS should spell out what must be required.

Validation Methods — The Guidance calls on manufacturers to “develop tests and validation
methods to ensure a high level of safety in the operation of their HAVs.” This is backwards.
NHTSA should develop the testing and validation standards that the manufacturers must apply,
and the manufacturers should then certify that they comply.

Safety Assessment Letter

According to NHTSA, a Safety Assessment Letter submitted by the auto companies would be a
“concise” “summary” “outlining how manufacturers are dealing with the 15 issues raised by the
Guidance at the time they intend their product to be ready for use (testing or deployment) on

public roads.”'® Each of the points in the Guidance would require a check-box:

' Policy, Page 16
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“For each area, the Safety Assessment should include an acknowledgement that indicates one of
three options:

* Meets this guidance area
* Does not meet this guidance area
* This guidance area is not applicable”

11

As we have noted above, although the 15 points NHTSA lists are important issues for developers
of autonomous technology to consider, simply asking manufacturers to complete a checklist as to
how they addressed the 15 topics provides no meaningful safety protection to the public.

The proposed “Safety Assessment Letter” falls woefully short of the safety requirements of
federal law. FMVSS must be developed to properly address the issues raised in the 15-point
safety assessment list.

We may reach the goal of completely robot cars someday, but perhaps not for decades. For now,
NHTSA must ensure the safety of highways that for many years will be dominated by cars
driven by humans while HAV technology is developed and deployed. As noted in the Policy,
“[1]f a vehicle is compliant within the existing FMVSS regulatory framework and maintains a
conventional vehicle design, there is currently no specific federal legal barrier to an HAV being
offered for sale.”'? In other words, as far as the federal government is concerned, a self-driving
robot car could be deployed so long as it had a steering wheel, pedals and a driver who could
intervene and takeover. Our safety on the highway demands more. FMVSS that were
promulgated assuming a human would be driving a vehicle simply do not cover the unique
situations and challenges posed by self-driving robot technology.

It’s noteworthy that in the Guidance’s “next steps” section, NHTSA acknowledges that it must
commence a formal rulemaking before it can require manufacturers to file the 15-point safety
assessment letter. However, NHTSA’s avowed intention to initiate a rulemaking is substantially
undercut because there is no timetable associated with the recommended next steps. Indeed,
NHTSA has taken no steps to initiate the rulemaking.

To be clear, we are advocating minimum performance standards as required by law, not design
standards. Such FMVSS spell out what a vehicle must be able to do, not how it achieves that
specific performance requirement.

Auto manufacturers sometimes complain that regulations hamper innovation. In fact the
opposite is true. Performance standards actually enhance innovation. Confronted with a specific
performance standard, the manufacturer will usually seek the most effective way to meet it,
prompting new innovative designs and solutions, often provided by parts manufacturers.
Mandating a specific design, however, is highly problematic, and could be a hindrance to
emerging technologies. The successful deployment of such safety technologies as seat belts, air
bags, electronic stability control, and rear video cameras is a direct result of the FMVSS process.

" Policy, Page 16
"2 Policy, Page 11
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I1. “Model State Policy”: NHTSA Must Defer to State Laws.

NHTSA’s model state policy attempts to clarify the respective roles of the federal government
and the states in regulating HAVs. According to NHTSA, its responsibilities include:

e “Setting FMVSS for new motor vehicles and motor vehicle equipment (to which
manufacturers must certify compliance before they sell their vehicles);

e Enforcing compliance with the FMVSS;

e Investigating and managing the recall and remedy of non-compliances and safety-related
motor vehicle defects and recalls on a nationwide basis;

e Communicating with and educating the public about motor vehicle safety issues; and

e Issuing guidance for vehicle and equipment manufacturers to follow, such as the Vehicle
Performance Guidance for HAVs presented in this Policy.

“The States’ responsibilities include other aspects of motor vehicle regulations:
e Licensing (human) drivers and registering motor vehicles in their jurisdictions;
e Enacting and enforcing traffic laws and regulations;

¢ Conducting safety inspections, where States choose to do so;

e And, Regulating motor vehicle insurance and liability.”"?

This correctly summarizes the traditional division between state and federal responsibilities. For
example, the Model State Policy correctly proposes leaving decisions about procedures to grant
permission to test HAVs on the public highways to the states. It specifies that states can
designate areas where HAVs can and cannot be tested, for instance suggesting that they may be
precluded from “school zones, construction zones or other safety-sensitive areas.”'* It also
confirms that liability issues are regulated solely by the states and notes that in some cases the
manufacturer of HAV technology should be held liable.

However, elements of the Model State Policy contradict NHTSA’s summary listed above, and
create a number of potential conflicts with state law. For example, NHTSA acknowledges that
driver licensing is a state responsibility, but the Model State Policy proposes to allow NHTSA to
take over that responsibility:

“As motor vehicle equipment increasingly performs “driving” tasks, DOT’s exercise of
its authority and responsibility to regulate the safety of such equipment will increasingly
encompass tasks similar to “licensing” of the non-human “driver” (e.g., hardware and
software performing part or all of the driving task).”"

1 Policy, Page 38
' Policy, Page 42
' Policy, Page 38
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Thus, NHTSA proposes to preempt the quintessential authority of states to determine whether a
computer is the equivalent of a human driver. In fact, by concluding, in response to a request
from Google,'° that autonomous technology can be considered the driver, NHTSA has already
made a decision that should have been left to the states.

NHTSA should not purport to override state requirements enacted after extensive formal
rulemaking proceedings, such as the regulations requiring a steering wheel, brake and gas pedals
promulgated in California. Such federal interference in matters long the prerogative of the states
is particularly improper given that NHTSA’s Policy is the product of no meaningful public
process. It must also be noted that NHTSA cannot pre-empt state regulations unless it exercises
its statutory authority through a formal rule that covers the same subject matter as the state
regulation. NHTSA must refrain from issuing guidance or model policies that may leave the
impression that they replace state regulations.

Finally, the Model State Policy follows the traditional model of the division of regulatory
responsibility for vehicle safety that has existed between the federal government and the states.
Historically, NHTSA has regulated safety issues through enforceable FMVSS while the states
have legislated regulations for such things as traffic laws, insurance, vehicle registration and
driver licensing. To that end, “the Vehicle Safety Act expressly preempts States from issuing
any standard that regulates performance if that standard is not identical to an existing FMVSS
regulating that same aspect of performance.”"”

There is a fundamental flaw in NHTSA’s position on this issue. In the past, NHTSA has
promulgated enforceable FMVSS covering safety performance issues and the dual regulatory
system worked reasonably well. Now, as discussed above, NHTSA is explicitly declining to
establish FMVSS covering HAVs. NHTSA cannot ask the states to defer to NHTSA on safety
when it has no present intention of enacting the necessary enforceable safety rules.

Without FMVSS covering HA Vs, the historical bifurcated regulatory model falls apart.

ITI. NHTSA'’S Current Regulatory Tools: Overt Deference to Industry is Unwarranted.

Section III can best be described as a primer on how manufacturers can avoid the open and
official process of establishing safety standards set forth in its originating statute. NHTSA’s
emphasis in the Policy is on how HAV manufacturers can use “interpretations” and
“exemptions” to get around the existing FMVSS. The section on how to file a petition for a
rulemaking also largely focuses on how to petition NHTSA to reconsider or amend an existing
FMVSS. NHTSA also promises to rapidly respond to requests for interpretations and
exemptions. Again, this seems to be little more than a pledge by NHTSA to industry to ease
existing and necessary regulations as quickly as possible.

16 L etter from Paul A. Hemmersbaugh, NHTSA general counsel, to Google’s Chris Urmson, Feb. 4, 2016,
https://isearch.nhtsa.gov/files/Google%20--
%20compiled%20response%20t0%2012%20Nov%20%2015%20interp%20request%20--
%204%20Feb%2016%20final.htm
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This degree of overt deference to the industry is unwarranted and unprecedented in the history of
the agency.

Indeed, NHTSA appears to be interested in limiting, not enhancing, public scrutiny of its actions.
The Policy says that both the request for an interpretation and the responding interpretation will
be posted online by NHTSA when it is released.'® This is too late. NHTSA should make all
requests for interpretations public when they are filed. That is the policy NHTSA employs with
respect to requests for exemptions from agency regulations, providing a period for interested
parties to comment before a decision on granting an exemption is made."” True public
involvement in decision making is essential to ensuring public trust in NHTSA and consumer
confidence in the safety of cars on the road.

While NHTSA'’s discussion of three of the four current regulatory tools listed in section III —
interpretations, exemptions and rulemakings to amend existing standards — seem primarily and
disturbingly focused on ways of getting around existing FMVSS, the Policy addresses one
important tool that the agency should use more frequently: its “Enforcement authority to address
defects that pose an unreasonable risk to safety.”*’

We note with interest this statement in the NHTSA Enforcement Bulletin: “a semi-autonomous
driving system that allows a driver to relinquish control of the vehicle while it is in operation but
fails to adequately account for reasonably foreseeable situations where a distracted or inattentive
driver—occ;llpant must retake control of the vehicle at any point may also be an unreasonable risk
to safety.”

It is a positive development that NHTSA has issued a separate enforcement bulletin spelling out
its recall authority. To facilitate recalls when necessary, NHTSA should improve the procedures
by which consumers may report their safety concerns to the agency. While consumers are
allowed to file complaints about potential safety defects through the NHTSA website at
https://www-odi.nhtsa.dot.gov/VehicleComplaint/, few consumers can figure out how to do this.
If NHTSA is serious about using its recall authority, the agency needs to clearly explain how
consumers can file a complaint about vehicle defects. NHTSA should correct this major
shortcoming immediately by adding a clear explanation in its Policy of how consumers can file a
complaint on a safety defect, just as it has explained to manufacturers how to get interpretations
and exemptions and file petitions.

Nevertheless, recall authority is not a substitute for FMVSS. Far from it: The recall process is
time consuming, requires considerable technical resources and manufacturers can, and often do,
resist the agency’s efforts.

' Policy, Page 52

' Policy, Page 57

2% Policy, Page 48

*! National Highway Traffic Safety Administration, NHTSA Enforcement Guidance Bulletin 2016-01, Docket No.
NHTSA-2016-0040, Page 15.
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The most effective and efficient process to protect public safety is to establish safety standards
that are mandatory for all vehicles, through performance FMVSS implemented through a formal
safety rulemaking, not acting after the fact through recalls when the harm has already been done.

The Tesla “Autopilot” debacle is a good example. In the absence of the necessary FMVSS, Tesla
has manufactured and marketed a car that it led consumers to believe was autonomous.
Consumer Watchdog has produced a video showing how Tesla promoted its “Autopilot” feature
with inflated claims including Elon Musk’s wife driving with her hands off the steering wheel.
View the video here: https://www.youtube.com/watch?v=gDv9TEXtHzw. The safety of the
vehicles’ automated technology has not been established; to the contrary, a series of crashes
show that Tesla’s Autopilot is not safe. It must be recalled.

IV. Modern Regulatory Tools: No Pre-Market Approval. Enact FMVSS Covering HAVs.

In the Modern Regulatory Tools section of the Policy, NHTSA raises the possibility of pre-
market approval of autonomous vehicles and makes comparisons to the process at the Federal
Aviation Administration and the Federal Drug Administration. That NHTSA would make such a
suggestion is surprising, for it is directly at odds with the anti-regulatory approach of the rest of
the Policy.

Pre-market approval is an extremely painstaking and thorough approach to safety regulation. It
requires industry to apply for approval of specific technologies, in contrast to the current
performance-based approach established by NHTSA’s charter, under which the agency sets a
safety performance goal — for example: air bags or electronic stability control — and
manufacturers are free to utilize any technology that achieves that goal (so long as it comports
with other safety requirements, of course).

If NHTSA had unlimited financial resources, with the staff time and technical expertise to
evaluate HAVs’ safety features, a pre-approval process might be worth consideration. However,
NHTSA has none of these things. Thus NHTSA’s suggestion concerning “pre-market approval”
in a document that predominantly seeks to speed the process at the expense of safety seems
incongruous.*

For similar reasons, NHTSA should refrain from issuing any advance determination that a
particular vehicle or technology is “safe.” NHTSA has traditionally determined that a particular
technology or vehicle is unsafe or in violation of a specific FMVSS and removed it from our
highways. However, granting a particular technology a blanket approval as “reasonably safe” is
beyond the agency’s resources and ability. Moreover, automakers later found to have sold

2 Consumer Watchdog also notes that some courts have construed pre-market approval to bar victims of defective
products from suing in court for compensation for their injuries. See, e.g., Riegel v. Medtronic, Inc. 552 US 312
(2008). In Geier v. American Honda Motor Company, 120 S.Ct. 1913 (2000), the U.S. Supreme Court decided that
an injured motorist could not sue a car manufacturer for failure to install driver’s side airbags because NHTSA had
not yet required all automobiles to have them. Automakers would no doubt seek to invoke "pre-market approval" as
a shield against accountability under the tort system, which is a powerful and frequently more effective adjunct to
NHTSA'’s post-incident recall authority.

Comments of Consumer Watchdog — DOT Docket No. NHTSA-2016-0090 — Page 12



dangerous or defective vehicles would no doubt seize upon such a determination to argue that
they are immunized from liability for the harm caused.

The self-certification system in which manufacturers certify they meet applicable FMVSS, with
random sample testing by NHTSA to identify non-compliance, has worked reasonably well and
NHTSA has offered no basis whatsoever to consider abandoning it.

Conclusion

Introduction of autonomous features on vehicles will be gradual, giving the agency plenty of
opportunity to develop FMVSS for these advanced features. The FMVSS process, when properly
implemented and continuously enforced, has served Americans well for the last fifty years. The
development of the necessary FMVSS should be the agency’s immediate priority. The Policy
must not pre-empt any state regulations, especially when there are no FMVSS specifically
applicable to HAVs. NHTSA should make transparency of data a top priority in this process to
speed discovery of safety defects and dangers of autonomous vehicles as they are tested on
public highways.

John M. Simpson Harvey Rosenfield
Privacy Project Director Founder
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