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I. Introduction 

The proposed settlement suffers multiple fatal flaws, which, as a matter of law, 

precludes its approval.  It is a half-baked document, riddled with ambiguities, errors and 

inconsistencies.  It lacks standards, formulas and criteria for every material aspect of the 

settlement, places inexplicable and unnecessary burdens on class members, offers up an 

incomprehensible notice (that is in English, only) and a hopelessly vague claims process, even 

though the claims process plays a key role if the broad release is to pass due process muster.  

Meanwhile, the class definitions are confusing and fatally flawed, the class representative 

cannot represent the entire proposed class and the proposed class counsel lacks the experience 

and competence to represent the class and implement the settlement, as the poor quality of the 

settlement agreement and preliminary approval motion demonstrates. 

The failings of the DWP are legendary.  It is an organization riddled with 

incompetence that is defined by its efforts to avoid transparency.  An independent audit found 

the CC&B billing system at issue was a disaster because the DWP ignored its quality 

assurance expert’s warnings “that no aspect of the project was ready[.]”  Ex. I at 1, 18.  

(California State Auditor, Los Angeles Dept. of Water and Power Report 2014-105 (Mar. 

2015).
1
  The DWP disregarded “significant and repeated warnings about the quality of the new 

system, its compressed deployment schedule, and other issues indicating that it was not ready 

for deployment.”  Id. at 18.  It also misled its overseers as it rushed to launch a faulty billing 

system.
2
  History is repeating.  The proposed settlement is not thought out.  Or, if thought 

through, no one but the City (not even the proposed class counsel) knows the fundamental 

terms such as how class membership will be determined and how a class member’s settlement 

relief will be calculated. 

                                                 
1
 All “Ex.” references are to the Declaration of Timothy G. Blood filed concurrently 

herewith (“Blood Decl.”). 
2
 Id. at 1 (“the department shared little or no specific information with the board about 

the severity of CIS’s issues, limiting the board’s oversight ability.”  Id. at 21 (“The 
department’s failure to accurately inform the board of the project’s progress impeded the 
board’s ability to understand and address potential problems before CIS launched.”). 
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Despite the documented incompetence and lack of transparency at the DWP, every 

aspect of the proposed settlement is controlled by the DWP without any meaningful 

transparency.  The City repeatedly proclaims class members will receive a 100% recovery.  

But the question remains, who is in the class, and 100% of what?  No one knows, not even 

proposed class counsel.  Under the settlement, both of these questions are determined solely by 

the City pursuant to undisclosed criteria and formulas.  The settlement rests on one fool hearty 

notion: “Trust us, we are the DWP.” 

Under the proposed settlement, the DWP decides who is and is not a class member.  

The agreement actually contains two different class definitions, both of which are fail-safe 

definitions.  Membership does not turn on any objective criteria, but on whether a customer 

has been “improperly overcharged” or is “entitled” to credits or refunds, as solely determined 

by the DWP pursuant to unknown criteria, or no criteria.  The settlement agreement is silent. 

Similarly, under the proposed settlement, the DWP alone determines the amounts class 

members will receive, but the proposed settlement reveals no criteria, standards or formulas 

for determining or calculating these amounts. 

The preliminary approval motion makes much of the role of an “independent CC&B 

system monitoring expert” to audit compliance with the settlement agreement.  This 

requirement, however, is illusory since the auditor has no standards to apply in auditing the 

settlement other than, apparently, the undisclosed standards the DWP may use. 

Another fundamental problem is that the class representative does not have a claim for 

improper solar crediting or trash collection overcharging.  That is, his claim is atypical of 

many members of the class. 

There is also a lack of consideration for the broad release.  The proposed settlement 

attempts to support the release by allowing class members to submit claims for overcharging 

and any other billing misdeeds committed by the DWP.  But it limits the claim period to 4 

months after notice is sent, eliminating class members’ right to a one year statute of limitations 

and equitable tolling.  These are particularly troubling since under the settlement the DWP will 

spend 18 months after judgment is entered and after all or most of the 4 month period expires 
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to fix numerous problems that, all agree, will uncover countless claims customers have against 

the DWP, for both CC&B problems and many other billing problems.  From our experience 

analyzing the billing problems of hundreds of interviewed class members, we expect there will 

be a large number of claims that fall into the “Omnibus” category.  Yet under the settlement, 

many of these class members give up their right to recover in exchange for releasing their 

claims. 

Meanwhile, the claims process is an undefined mess.  There are no standards or 

guidelines for determining claims.  Yet claims are somehow to be determined and calculated 

by Gilardi & Co., a class action administrator.  Then again, the settlement suggests claim 

amounts may not end up being decided by Gilardi & Co., but by the Court or its appointed and 

agreed-to designee.”  The proposed settlement does not explain any of this. 

The claim form is unintelligible.  Inexplicably, the settlement also requires class 

members to submit claims under some circumstances even when the City knows of the claim 

and amount owed.  Meanwhile, without explanation, class members are seemingly precluded 

from recovery for failure to submit information the DWP has, but the class members may or 

do not have. 

Neither the claim form nor the incomprehensible class notice is in any language other 

than English.  The proposed settlement does not even allow for online claims filing, even 

though typically more than 95% of class members chose the convenience, ease and accuracy 

of online claim filing over paper filing.  Blood Decl. ¶16.  Further, despite the complexity and 

confusion often accompanying even a competently designed claims process, the settlement 

does not provide for a settlement call center.  Given the DWP’s inability to keep up with its 

regular, day to day call volume, the diversity of the class members, and the complexity or 

ambiguity of the claims process, it is doubtful the DWP’s regular customer service center will 

be able to competently handle the wave of calls. 

This is a complicated and important settlement that directly implicates the public 

interest.  A settlement agreement, particularly in this type of settlement, must be well written, 

as comprehensive as possible and well thought out.  Such a document will affect the rights of 
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at least 1.6 million DWP customers and will be referenced and applied many times to 

individual circumstances.  Yet, the settlement is poorly documented and the preliminary 

approval papers are wholly inadequate, failing to address the majority of the issues listed in the 

Los Angeles Superior Court’s checklist for Preliminary Approval of Class Action Settlement 

or Guidelines for Motion for Preliminary and Final Approval of Class Settlement. 

The City has hand-selected the proposed class counsel.  In addition to the impropriety 

of so doing, the City chose poorly.  From the work done on the settlement agreement and 

supporting motion, it is manifest that the City’s proposed class and liaison counsel lack the 

experience and ability to represent the class and implement a settlement of this nature.  Despite 

unsupported and scant reference in the moving papers to the contrary, proposed class and 

liaison counsel have no experience leading class action lawsuits or negotiating class action 

settlements, let alone experience with complex cases such as this one.  Proposed class counsel 

do not even claim to have experience implementing, administering and overseeing settlements, 

including the type of complex claims administration process required by this case. 

The settlement the City publically described when viewed from 10,000 feet is a good 

one, and is the same outlined by plaintiffs’ counsel here in March, 2015.  However, that is not 

the settlement that appears in the proposed settlement agreement.  The settlement to which the 

City aspires and DWP customers deserve can be accomplished, but competent, experienced 

lawyers representing the class are needed. 

II. History Of The Proposed Settlement 

Over a year ago, at the end of July 2014, counsel in Bransford began investigating the 

facts which led to the first lawsuit being filed against the City arising out of the DWP’s CC&B 

billing system.  On October 2, 2104, Bransford’s counsel submitted the required 

administrative claim under the California Government Claims Act.  When the administrative 

claim was denied, the Bransford action was filed in the Los Angeles Superior Court on 

December 4, 2014.  The Fontaine action was filed in February 2015.  The Jones case was the 

last case filed – on April 1, 2015, and is a verbatim copy of a combination of Bransford and 

Fontaine.  Plaintiff Jones did not comply with the Government Claims Act prior to filing. 
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On March 31, 2015, the City and plaintiff’s counsel in Bransford met to discuss 

settlement.  During that meeting, plaintiff’s counsel outlined a settlement framework 

containing all of the elements that the City ultimately adopted here.  The meeting appeared to 

go well, with the City stating it believed discussions would move forward, but it needed some 

time to organize efforts and interest groups within the City.  Blood Decl. ¶6. 

In April 2015, the City and the plaintiffs in Bransford and Fontaine met and conferred 

on pleading deficiencies asserted by the City.  The Bransford plaintiffs filed an amended 

complaint on May 7, 2015.  Fontaine stood on her pleadings.  Jones was deemed related to the 

other actions by order of the court at the May 22, 2015 status conference. 

During the May 22 status conference, the City told the Court it was premature to 

discuss settlement until the pleadings were set and the issues were better defined.  Blood Decl. 

Ex. B (Tr. at 32-33, Bransford, May 22, 2015).  In spite of its representation, on June 11 and 

12, the City and Jones participated in mediation to settle the three related cases (Bransford, 

Fontaine and Jones) and the unrelated Kimhi case regarding solar customers which was filed 

in February, 2014, and is pending in Department 308.  Declaration of Jack Landskroner in 

Support of Plaintiff’s Motion for Preliminary Approval (“Landskroner Decl.”) ¶13.  The 

Bransford, Fontaine and Kimhi plaintiffs were not told of the settlement mediation. 

On June 26, 2015, the Notice of Conditional Settlement was filed by the City.  At the 

July 8, 2015 status conference, the Court ordered that the proposed settlement agreement and 

all information exchanged during settlement negotiations be provided to counsel in Bransford, 

Fontaine and Kimhi no later than August 10, 2015. 

In violation of the Court’s order, the City waited until the end of the day on August 12 

to provide the settlement agreement.  The exhibits to the settlement agreement were not sent 

until the end of the day on August 13, 2015.  No other information or documentation was 

provided.  The City later confirmed that it never provided plaintiff’s counsel in Jones with any 

information, other than allowing counsel the opportunity to review data runs that it deemed too 

voluminous to copy (no explanation was provided for why the data could not be sent 

electronically, which would have been the only way the data could be useful).  The City said 
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the data runs could be viewed at defense counsel’s office, just as they had offered to Jones’ 

counsel, but declined to provide the information by other means.  Blood Decl. ¶7.  On August 

18, 2015, Bransford counsel requested an opportunity to review the data runs.  Id.  Despite 

several attempts to coordinate this document review, the “data runs” have not been made 

available, as emails from Bransford counsel allegedly disappeared into junk mail folders that 

defense counsel claim could not be retrieved without the assistance of IT personnel.  These IT 

personnel have been perpetually “unavailable” to click on the junk mail folder of counsel’s 

inbox.  Id. 

III. Legal Standard 

“The judge should raise questions at the preliminary hearing and perhaps seek an 

independent review if there are reservations about the settlement, such as unduly preferential 

treatment of class representative or segments of the class, inadequate compensation or harms 

to the classes, the need for subclasses, or excessive compensation for attorneys.  The parties 

then have an opportunity to resume negotiations in an effort to remove potential obstacles to 

court approval.”  Manual for Complex Litigation (Fourth) §21.632 (2004).
3
 

The level of scrutiny applied is even stricter in settlement-only class actions.  “‘Class 

action settlements should be scrutinized more carefully if there has been no adversary 

certification.’”  Luckey v. Superior Ct., 228 Cal. App. 4th 81, 94 (2014).
4
  That is because “‘a 

court asked to certify a settlement class will lack the opportunity, present when a case is 

litigated, to adjust the class, informed by the proceedings as they unfold.’”  Id. (citing Amchem 

Prods., Inc. v. Windsor, 521 U.S. 591, 620 (1997)).  The heightened scrutiny also “‘reflects 

concerns that the absent class members, whose rights may not have been considered by the 

negotiating parties, be adequately protected against fraud and collusion.’”  Id. (citing Wershba 

v. Apple Computer, Inc., 91 Cal. App. 4th 224, 240 (2001). 

/// 

                                                 
3
 California courts have adopted the procedures and standards developed by federal 

courts for preliminary review and approval.  See Asbestos Claims Facility v. Berry & Berry, 
219 Cal. App. 3d 9, 21 (1990) (“the Manual contemplates and is intended to stimulate the use 
of innovative procedures by trial courts”). 
4
 Citations are omitted unless otherwise noted. 
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IV. Fundamental Flaws In The Proposed Settlement 

A. The Class Definition Is Impermissibly Fail-Safe and the City Determines 

Class Membership Based on Unknown Criteria 

The proposed class definition (and each subclass definition) is fundamentally flawed 

because class membership is determined by whether the class member was improperly over-

charged by the City, with the City determining whether there was an overcharge and if so, in 

what amount.  In other words, it is an impermissible fail-safe class and the City, without 

known criteria, decides who is and who is not a member of the class. 

The proposed settlement class is defined in two places.  The first is in the “definitions” 

section: 

All LADWP customers who were improperly over-charged for electric, water, 

sewage or sanitation services between the date of September 3, 2013 and the 

present, and who are entitle to credits or refunds for electric, water, sewage or 

sanitation services and/or for participation in the LADWP’s solar incentive 

program from February 13, 2010. 

Settlement Agreement, §II.29.  The second is in the body of the agreement, and is described as 

a series of nine subclasses.  Some class members are members of more than one subclass. 

The classes are impermissible fail-safe classes.  A fail-safe class is “when the class 

itself is defined in a way that precludes membership unless the liability of the defendant is 

established.”  Kamar v. Radio Shack Corp., 375 F.App’x 734, 736 (9th Cir. 2010).  “‘A 

proposed class definition that rests on the paramount liability question cannot be objective, nor 

can the class members be presently ascertained; when the class definition is framed as a legal 

conclusion, the trial court has no way of ascertaining whether a given person is a member of 

the class until a determination of ultimate liability as to that person is made.’”  Sony Elecs., 

Inc. v. Superior Ct., 145 Cal. App. 4th 1086, 1096-97 (2006); see also Young v. Nationwide 

Mut. Ins. Co., 693 F.3d 532, 538 (6th Cir. 2012).  Often, fail-safe class definitions can be 

fixed.  Here, the proposed class definition (and subclass definitions) can probably be fixed. 

/// 

/// 
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However, as drafted, the City alone determines class membership.  Settlement 

Agreement, §III.B.1.a and b. (pre-identified non-claims made and pre-identified claims made 

class members “shall be pre-identified . . . from the internal records of the LADWP.”).  The 

criteria or method the City will use to determine class membership is unknown and not 

described or explained, other than it will be comprised of customers the City believes were 

“overcharged”. 

A DWP customer cannot determine from the settlement whether he or she is a member 

of the class.  He or she could not even find out from proposed class counsel, who does not 

know.  Instead, customers are left with the wholly unsatisfactory response that they must 

simply trust the DWP. 

A settlement agreement must describe the method used to determine the relief amount 

and class membership.  “‘[T]o protect the interests of absent class members, the court must 

independently and objectively analyze the evidence and circumstances before it in order to 

determine whether the settlement is in the best interests of those whose claims will be 

extinguished.”  Kullar v. Foot Locker Retail, Inc., 168 Cal. App. 4th 116, 130 (2008). 

This means the record presented to the court must “contain information sufficient for 

the court to intelligently evaluate the adequacy of the settlement.”  Id. at 129.  Generalized, 

unsubstantiated statements from the City and Mr. Landskroner that the settlement is fair are 

not sufficient.  Id. (rejecting generalized assertions from class counsel that the information 

exchanged in mediation was sufficient to establish the adequacy of the settlement 

consideration).  

B. The City Determines the Amount to Pay Class Members Using Undisclosed 

Processes or Formulas 

Another related consequence flowing from the flawed definition and lack of criteria is 

that the City determines whom it believes it has overcharged and the amount of any 

overcharge, again without known or disclosed criteria.  For example, “Pre-Identified Non-

Claims Made Subclass Members” will receive “100% of any amounts that the LADWP 

overcharged.”  Settlement Agreement, §III.B.1.a.  The amount overcharged “shall be 
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determined by the LADWP, and the methodology used to determine the amounts shall be 

verified by the CC&B System monitoring expert and subject to Court approval.”  Id. 

But nowhere is the “methodology used” by the LADWP described or explained.  No 

standards are identified by which the undisclosed “monitoring expert” is to gauge the 

reasonableness of the methodology.  No process is set out to allow the Court or class members 

to evaluate any methodology and no case law has been presented that would allow parties to a 

class action settlement to delegate the court’s obligation to determine reasonableness to an 

undisclosed “monitoring expert,” whatever that is.  Accordingly, neither the Court nor class 

members can assess whether the methodology used by the City to determine settlement awards 

is fair, adequate and reasonable. 

Further, an independent audit to ensure the LADWP applies its chosen methodology is 

meaningless if the methodology itself is flawed or otherwise inappropriate.  An auditor 

determines whether criteria were applied properly.  An audit can find perfect compliance with 

the settlement, even though the methodology is otherwise deficient or results in settlement 

amounts that are not fair, reasonable and adequate. 

Similarly, “Pre-Identified Claims Made Subclass Members” are entitled to “100% of 

any amounts that the Claims Administrator, Court, or its appointed and agreed-to designee 

determines the LADWP overcharged” these class members.  Settlement Agreement, §III.B.1.b.  

Again, how the 100% is to be determined is unknown.  Does the Claim Administrator follow 

certain criteria or standards in determining the amount due, and if so, are the criteria 

reasonable?  Are the criteria mandatory or optional in calculating relief?  Or is the amount due 

wholly at the discretion of the Claims Administrator?  No one knows.  Equally confusing is 

that a claim may not be decided by the Claims Administrator, but by the “Court or duly 

appointed designee of the Court as agreed to by the Parties.”  Id.  The settlement agreement is 

silent on the process for determining who decides these claims. 

C. Typicality, Adequacy and an Overbroad Release 

“It is elementary that the named plaintiff in a class action must be a member of the 

class he purports to represent.”  Trotsky v. Los Angeles Fed. Sav. & Loan Ass’n, 48 Cal. App. 
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3d 134, 146 (1975) (citing La Sala v. American Sav. & Loan Ass’n, 5 Cal. 3d 864, 875 

(1971)); see also General Tel. Co. of the Southwest v. Falcon (“Falcon”), 457 U.S. 147, 156 

(1982) (“We have repeatedly held that ‘a class representative must be part of the class and 

“possess the same interest and suffer the same injury” as the class members.’”); Schlesinger v. 

Reservists Comm. to Stop the War, 418 U.S. 208, 216 (1074).  The class prerequisites are not 

met, including for a settlement class, if the proposed class representative did not suffer the 

same injury as the class members he seeks to represent.  See, e.g., East Tex. Motor Freight 

Sys., Inc. v. Rodriguez, 431 U.S. 395, 403-404 (1977) (certification improper because named 

plaintiffs were not qualified for line-driver positions, and accordingly “they could have 

suffered no injury as a result of the allegedly discriminatory practices, and they were, 

therefore, simply not eligible to represent a class of persons who did allegedly suffer injury.”) 

Here, Antwon Jones seeks to represent, settle, and release the claims of DWP 

customers with solar systems even though he does not have a solar system or a solar system 

claim.  Settlement Agreement, §III.A and B; see Jones Am. Comp., (filed Aug. 17, 2015), ¶5.  

As such, Jones does not have claims typical of the solar class members.  Jones has not been 

injured as a result of the flaws in the DWP’s solar program and lacks standing to assert this 

claim, which is separate from the CC&B billing claim, dating back three and half years before 

the CC&B billing system problems began.  Jones cannot adequately represent solar customers 

nor can he release their claims in his proposed settlement.  Falcon, 457 U.S. at 156. 

The attempt to settle and release the claims of solar customers is particularly 

problematic because the City itself previously successfully argued the Kimhi action is not 

related to the CC&B billing cases. 

D. Release Without Consideration 

The City wants all of its misconduct and billing errors covered by the settlement and 

the release.  It therefore has an “Omnibus Subclass” covering all customers “that believe they 

were: (i) incorrectly assessed a charge associated with their power, water, sewage or trash 

collection . . . or (ii) otherwise damaged as a result of their participation” in the solar program.  

Settlement Agreement, §III.A.  Generally, a class representative can broadly release the claims 
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of the class members he or she represents, as long as sufficient consideration is provided.  See 

Kullar, 168 Cal. App. 4th at 129. 

The Omnibus class members, along with all Pre-Identified Claims Made Subclass 

Members, are entitled to relief only if they submit a claim for relief no later than 120 days 

from the Notice Date.  Settlement Agreement, §II.6.  This effectively eliminates many class 

members’ rights to a one year statute of limitations period and equitable tolling.  Claims for 

any and all billing errors must be submitted within four months of the Notice Date or the right 

to recover is lost.  See id., §II.25 (release includes “unknown” claims); see also id., §III.D.  

Therefore, for all class members who had the right to file a claim within 1 year of discovering 

it, the settlement consideration that supports the broad release reduces rather than enhances the 

rights to which these class members are otherwise entitled. 

At the same time, many DWP customers have requested field investigations 

concerning their utility bills.  Because of the DWP’s inability to timely meet these requests, 

many of these investigations have yet to be completed.  Bransford Complaint, ¶¶49-50.  

Indeed, the City acknowledges it has an enormous backlog of uncompleted field investigations 

and has given itself 18 months from entry of the final order and judgment to achieve specified 

remedial and corrective measures.  These measures will uncover thousands of claims that class 

members have against the DWP for both CC&B and other billing problems.  Settlement 

Agreement, §III.B.2. 

And yet class members will have released these claims and will receive no relief unless 

they submit a claim within four months from the Notice Date, which is not possible for those 

claims identified after the claim period but during the 18 month post-judgment CC&B System 

Remediation Period.  The consideration supporting the release is therefore illusory.  

Ferrington v. McAfee, Inc., No. 10-CV-01455-LHK, 2012 U.S. Dist. LEXIS 49160, at *25 

(N.D. Cal. Apr. 6, 2012) (“Settlements in which . . . a significant subclass will receive no 

benefit have been rejected by courts because such agreements are not fair, adequate, and 

reasonable for all class members.”). 

/// 



 

 12 Case No. BC565618 
00089245 BRANSFORD AND FONTAINE’S JOINT OPPOSITION 

 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

B
L

O
O

D
 H

U
R

S
T

 &
 O

’R
E

A
R

D
O

N
, L

L
P

 

V. The Settlement Is Silent, Vague Or Uncertain On A Number Of Important Points 

To ensure class settlements are fair, reasonable and adequate, the Los Angeles Superior 

Court publishes Guidelines for Motions for Preliminary and Final Approval of Class 

Settlement (“Guidelines”) and Preliminary Approval of Class Action Settlement (“Preliminary 

Approval Checklist” or “Checklist”).
5
 

The Guidelines and Preliminary Approval Checklist show the parties in Jones have not 

addressed, nor apparently thought through a number of important settlement issues. 

A. The Settlement Terms and Evaluation 

1. The Amount Each Class Member Will Receive 

The Preliminary Approval Checklist directs the settling parties to address the 

“[a]mount and manner of distribution of the compensation to each class member, including the 

amount, or an estimate, or what each class member will receive.”  Checklist at 2. 

Mr. Landskroner states he understands that the refunds and credits to settlement class 

members will total approximately $44 million.  Landskroner Decl. ¶26.  However, as 

discussed above, how the parties arrived at the $44 million refund amount is unknown because 

the City’s methodology for determining settlement refunds is not provided.  The proposed 

settlement is also silent regarding an estimate of what each class member, or subclass member, 

will receive, or how relief will be determined.  Based on the papers filed, it appears Mr. 

Landskroner has no independent knowledge of this aggregate amount or how individual 

amounts will be calculated. 

2. Reversionary Settlement 

The Court should consider “[w]hether, and under what circumstances, amounts may 

revert to Defendant.”  Checklist at 2.  Reversionary funds include checks that are not cashed or 

are returned as undeliverable.  See Cundiff v. Verizon Cal., Inc., 167 Cal. App. 4th 718, 728-29 

(2008). 

                                                 
5
 Available at http://www.lacourt.org/division/civil/pdf/PrelimFinalapproval.pdf and 

http://www.lacourt.org/division/civil/pdf/PreliminaryApprovalofClassActionSettlement.pdf. 

http://www.lacourt.org/division/civil/pdf/PrelimFinalapproval.pdf
http://www.lacourt.org/division/civil/pdf/PreliminaryApprovalofClassActionSettlement.pdf
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The proposed settlement class is comprised of approximately 1.6 million DWP 

customers.  Pls’ Mtn. Pre. App. 12.  Class members who have relocated and no longer have a 

DWP account will be sent a refund, presumably by check, to their last known address (the 

settlement agreement does not say).  With such a large number of checks, it is inevitable some 

checks will be lost, not cashed, or returned as undeliverable.  What happens to the uncashed 

settlement checks?  Is this a reversionary settlement?  Similarly, if the entire amount of 

requested attorneys’ fees is not awarded, what happens to the amount not awarded?  Neither 

the proposed settlement nor the preliminary approval papers inform us. 

3. The Release Inappropriately Covers the Morski Action 

The release is extremely broad.  It covers “all claims, damages, suits, demands,” etc. 

“which have been, might have been, are now, or could be asserted” by any settlement class 

member “arising out of, based upon, or related to, in whole or in part, the facts and 

circumstances underlying the claims and causes of action set forth in the Action.”  Settlement 

Agreement, §II.25. 

As written, this release covers the related Morski action challenging the 

constitutionality of the DWP’s tiered rates.  The City maintains this is not intended.  If this is 

not intended, carve-out language should be added to the release so it is clear that the Morski 

action is exempted. 

B. The Investigation and Discovery Conducted by Class Counsel 

To evaluate the proposed settlement, the Court must be informed of “the investigation 

and discovery conducted by class counsel.”  Checklist at 1; Kullar, 168 Cal. App. 4th at 128-

29.  In Kullar, no discovery was conducted, but class counsel “asserted that information had 

been exchanged informally and during the course of the mediation session” though class 

counsel’s “declarations provided no specificity” on the supporting information.  Id. at 129.  

The settlement approval was overturned.  The court explained: 

Whatever information may have been exchanged during the mediation, there 

was nothing before the court to establish the sufficiency of class counsel's 

investigation other than their assurance that they had seen what they needed to 

see.  The record fails to establish in any meaningful way what investigation 
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counsel conducted or what information they reviewed on which they based their 

assessment of the strength of the class members’ claims, much less does the 

record contain information sufficient for the court to intelligently evaluate the 

adequacy of the settlement. 

Id. at 129. 

Here, Jones is in far worse shape.  Mr. Landskroner’s informal investigation is 

described only in conclusory fashion.  No formal discovery was performed and, we now know, 

the City did not provide Jones with any information whatsoever, other than providing an 

opportunity to look at some data runs and reports.  Blood Decl. ¶7. 

Describing his informal investigations, Mr. Landskroner states he “undertook an 

extensive investigation into the failure of the CC&B system” which “included interviews with 

confidential witnesses, multiple reviews of documents and consultations with non-testifying 

experts.”  Landskroner Decl. ¶¶7-8.  He does not explain how many witnesses he spoke to or 

who they were.  He does not describe the documents he reviewed.  He does not tell the Court 

how many experts he spoke with, who they are or even their areas of expertise.  These vague 

descriptions are not sufficient for the Court to intelligently evaluate the sufficiency of the 

settlement. 

Mr. Landskroner’s investigation will apparently take place after the fact – under the 

euphemism of “confirmatory discovery.”  At some point in the future, Mr. Landskroner has 

reserved a right, but is not obligated, to obtain confirmatory discovery on, among other things: 

 Criteria used for identification of class members; and 

 The methodology used and the data relied on to determine credits and refunds 

to class members. 

Settlement Agreement, §III.E; see also Mtn. for Prelim. Approval at 9-10. 

It is hard to understand how Mr. Landskroner can recommend the settlement as fair, 

reasonable and adequate when he has yet to know and understand the criteria used to identify 

class members or the methodology used and the data relied on to determine credits and 

refunds. 
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The methodology and criteria used to determine class membership and settlement relief 

should be known by plaintiff’s counsel prior to the settlement approval process, not some time 

down the road.  In fact, in a settlement like this one, most of the time spent negotiating 

typically involves class membership definitions and formulas for determining relief.  Here, it 

appears Jones’ counsel does not even know what these are. 

C. The Necessity of a Claim Form and Documentation by the Class Members 

The settling parties should include “[a] statement of any affirmative obligations to be 

undertaken by [the] class member[] . . . and the reason for any such obligations.”  Checklist at 

2.  They should also inform the court why information is required to be furnished by the class 

member, the anticipated claims rate, and what actions class counsel will take to encourage 

submission of claims.  Id. 

Here, none of this information is provided.  For example, the Solar Customer Subclass 

members will be pre-identified by the City.  However, these class members must submit a 

claim and supporting documents to receive any relief.  Settlement Agreement, §III.B.1.b. 

The filing parties are informed that relief to the Solar Customer Subclass can be readily 

calculated from records and data in the possession of the DWP.  Yet, the preliminary approval 

papers have no explanation why these pre-identified class members get nothing unless they 

submit a claim with supporting documents.  Requiring claims submissions reduces payments 

to class members.  Why is it needed here? 

Similarly, the City will go through an 18 month CC&B System Remediation Period, 

which will, among other things, clear out the backlog of pending field investigations.  

Settlement Agreement, §III.B.2.  If the City discovers during this remediation process that 

refunds are due to class members, then, depending on the nature of claim, the City will have all 

or much of the information needed to calculate and pay refunds.  Yet the claims process 

appears to require class members to submit claims, documentation and any other information 

even if the City already knows a claim exists and it has some or all of the information needed 

to calculate and pay the claim.  No explanation is provided.  In fact, it would appear that no 

one thought about it.  If the answer is that these claims will be extinguished because they were 
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not filed within 120 days of notice, then this draconian requirement should be explained and 

justified. 

D. Cy Pres Distribution 

The Guidelines and Preliminary Approval Checklist includes a separate section on cy 

pres distribution and proposes a “discussion of how the parties will handle uncashed checks.”  

Checklist at 2-3; Guidelines at 2.  Here, the Court cannot evaluate the propriety of what 

happens with residual funds and uncashed checks because the settlement and supporting 

papers are silent on this aspect. 

E. Attorneys’ Fees and Costs 

Class action settlements require court approval of attorneys’ fees and expenses and 

disclosure of any agreements, express or implied, regarding fees.  Cal. R. Ct. 3.769(b).  At 

preliminary approval, class counsel should inform of any agreements on fee splitting and client 

approval of the fee split or other agreements.  Guidelines at 2-3.  “[A]n existing fee-splitting 

agreement could affect a class action court’s decision whether to approve a proposed 

settlement[.]”  Mark v. Spencer, 166 Cal. App. 4th 219, 228 (2008).  The motion for 

preliminary approval and Mr. Landskroner’s declaration are silent on these issues. 

Jones’ counsel also seeks $13 million for the work done in this case, plus another $1 

million or more for work done in the future.  Settlement Agreement, §III.K.  From April 1, 

2015, when they filed their copycat complaint, to June 26, 2015, when the notice of settlement 

was filed, only 87 days lapsed.  Yet Jones’ counsel provides no explanation for the 

justification of the $13 million fee.  They need to. 

F. Exhibits to the Settlement Agreement 

1. The Notice and Claim Form 

The notice should be easy to understand as “[n]otices are usually the only way to 

communicate with unnamed class members and enable them to make informed decisions.”  

Managing Class Action Litigation: A Pocket Guide for Judges (“FJC Pocket Guide”), Federal 

Judicial Center, (Third) 2010 at 27.
 6

 

                                                 
6
 Available at http://www.fjc.gov/public/pdf.nsf/lookup/ClassGd3.pdf/$file/ClassGd3.pdf. 
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The proposed notice and claim form are confusing and seemingly designed to 

discourage claims.  A well thought-out notice program and claim review process is more 

efficient, less costly, and is user friendly, which increases credibility in the settlement and 

claim process.  Class member confidence in the settlement and claim process is critical given 

the backdrop of the overbilling and customer service issues faced by DWP customers for the 

last few years. 

And yet, very little thought appears to have gone into the notice and claim process 

proposed in this case.  In addition to the fact that there are no claim review protocols or 

standards by which to determine claims (as discussed above), a few of the additional problems 

with the notice and claim forms are briefly noted below. 

a. The Notice and the Claim Form Are Confusing and Only in 

English 

Many class members will have difficulty understanding the legal terms, objection and 

exclusion processes, releases, and subclasses as discussed in the dense 10-page legal notice 

proposed here.  See Hon. Curtis E.A. Karnow, Class(ic) Settlement Problems Verdict, vol. 2 

(2014), at 32 (“Commonly, the class notice is not comprehensible to a lay person . . . . 

Lawyers often use undefined, difficult and vague terms such as ‘proof of purchase’ or ‘proof 

of membership in the class’ or ‘Net Settlement Distribution.’”).  These documents are full of 

legalese. 

The problem is exacerbated here by providing the notice and claim form only in 

English when many Los Angeles residents predominantly speak Spanish or another language.  

See also, FJC Pocket Guide at 29 (Make sure the notice plan takes into account the cultural 

and language barriers to notifying class members.”) 

b. A Call Center with Designated Service Representatives 

Prominently and repeatedly directing class members to the means by which they can 

obtain additional information to understand the settlement relief and how to get it reduces class 

member confusion and will ultimately help the claim process.  Yet, here, class members have 

to search the class notice to find reference to a telephone number and website buried on pages 



 

 18 Case No. BC565618 
00089245 BRANSFORD AND FONTAINE’S JOINT OPPOSITION 

 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

B
L

O
O

D
 H

U
R

S
T

 &
 O

’R
E

A
R

D
O

N
, L

L
P

 

4 and 10.  The telephone number and website should be prominently listed and included on 

every page of the notice. 

With 1.6 million customers, many of whom feel mistreated by the DWP, there will be 

many questions from DWP customers.  It is critical that the telephone number provided in the 

notice go to a dedicated call center staffed by representatives trained to respond accurately and 

consistently regarding the proposed settlement and claim review process.  Yet the settlement 

lacks any detail about this or requires it.  No explanation is provided about why a dedicated 

call center would not be used. 

c. The Claim Form and Claim Review Process 

It is imperative that the claim form and claim process be streamlined, efficient and user 

friendly.  If accurate and complete information is provided to the Claim Administrator from 

the outset, claim review will be faster and more claims will be accurately and efficiently 

determined.  No one should want a legitimate claim denied merely because a field in a claim 

form was not completed or documents were not attached. 

Here, the settlement utterly fails to describe the claim process.  The preliminary 

approval papers also provide no explanation.  Again, it appears that no thought was given to 

this critical element of the settlement. 

The claim form also requires that the claimant sign under penalty of perjury and submit 

to the jurisdiction of the superior court.  Settlement Agreement, Ex. F at 7.  This tends to 

intimidate class members and reduce claims.  See Pearson  v. NBTY, 772 F.3d 778, 783 (7th 

Cir. 2014) (reversing final approval of settlement in part because to submit a claim, the 

claimant was required to certify under penalty of perjury with threats of criminal prosecution).  

However, no justification for the penalty of perjury requirement is provided. 

2. The Proposed Judgment 

California Rules of Court, rule 3.770(a) provides the court may not dismiss a class 

action if the court has entered judgment following final approval of a settlement.  See also Cal. 

R. Ct. 3.769(h); Checklist at 3. 
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Nonetheless, the proposed judgment filed as Exhibit G to the proposed settlement 

agreement improperly includes an order of dismissal. 

VI. Jones Plaintiff’s Motion For Appointment Of Class Counsel Should Be Denied 

Jones also moves for appointment of Mr. Landskroner as class counsel.  The Court 

should deny this motion because Mr. Landskroner is not sufficiently experienced in complex 

cases to efficiently and effectively litigate the case or to achieve a fair and reasonable 

settlement for the class.  Jones’ counsel’s work product on the proposed settlement 

demonstrates this lack of experience.  If the case ultimately resolves pursuant to the general 

framework proposed back in March, 2015 – and we believe it should – competent and 

experienced counsel are needed to ensure that the complicated settlement is properly 

memorialized and implemented. 

Accordingly, the Court should appoint Timothy G. Blood of Blood Hurst & 

O’Reardon, LLP (“BHO”) as class counsel, and Gillian L. Wade of Milstein Adelman, LLP 

(“MA”) and David Bower of Faruqi & Faruqi, LLP (“FF”) as co-executive committee 

members.  BHO together with co-counsel were the first to file in December 2014 and have led 

the litigation ever since, and have extensive experience in litigating complex cases as class 

counsel, including prior litigation against the DWP regarding overbilling, and in complex 

claims-based settlements, making BHO the best candidate to accomplish a fair and reasonable 

settlement in this case.  The City’s self-selected opposing counsel has been shown to not be up 

to the task. 

A. Applicable Law 

 Courts have broad discretion in appointing lead counsel.  See, e.g., Asbestos Claims 

Facility v. Berry & Berry, 219 Cal. App. 3d 9, 20 (1990); Rutherford v. Owens-Illinois, Inc., 

16 Cal. 4th 953, 967 (1997); In re BCBG Overtime Cases, 163 Cal. App. 4th 1293, 1298 

(2008); Cal. R. Ct. 3.767(a)(5).  The authority to appoint lead counsel derives from the court’s 

inherent power to manage complex cases on its docket in an efficient and fair manner.  

Asbestos, 219 Cal. App. 3d at 19-20. 
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The utility in appointing lead counsel is well recognized by California and federal 

courts.  See Asbestos, 219 Cal. App. 3d at 20.  As the Manual for Complex Litigation, §21.11 

states, “designation of interim counsel clarifies responsibility for protecting the interest of the 

class during precertification activities, such as making and responding to motions, conducting 

any necessary discovery, moving for class certification, and negotiating settlement.”  “‘The 

benefits achieved by consolidation and the appointment of general counsel, i.e., elimination of 

duplication and repetition and in effect the creation of a coordinator of diffuse plaintiffs 

through whom motions and discovery proceedings will be channeled, will most certainly 

redound to the benefit of all parties to the litigation.’”  Vincent v. Hughes Air W., Inc., 557 

F.2d 759, 774 (9th Cir. 1977). 

The criteria the Court should consider in appointing class counsel includes: the work 

counsel has done in identifying or investigating potential claims in the case; counsel’s 

experience in handling class actions, other complex litigation, and claims of the type asserted 

in the action; counsel’s knowledge of applicable law, and the resources counsel will commit to 

representing the class.  See Richmond v. Dart Indus., Inc., 29 Cal. 3d 462, 478 (1981). 

Consideration of these factors weighs in favor of appointing BHO as class counsel. 

B. Work Conducted in the Case 

It appears Mr. Landskroner has done very little actual work in this case, including work 

critical to obtain a fair settlement for the class.  His declaration in support of appointment of 

class counsel explains that the only work conducted in Jones was a pre-filing investigation of 

claims, which are identical to claims already on file for several months in Bransford and 

Fontaine, the filing of a complaint that was a verbatim copy of the Bransford and Fontaine 

complaints, and mediation. 

Noticeably absent from Mr. Landskroner’s declaration is any mention of discovery 

taken to determine whether the settlement provides adequate relief to the class.  He instead 

“reserves the right” to conduct confirmatory discovery but has not actually taken any.  

Landskroner Decl. ¶35.  Mr. Landskroner does not know “the internal methodology relied 

upon . . . to determine credit or refund eligibility and amount of credit or refund” or the 
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“criteria used for identification” of class members in each subclass.  Id.  In other words, he 

agreed to a settlement without knowing how class members will be identified or how much 

they will get. 

By contrast, BHO together with co-counsel have worked tirelessly over the past year to 

understand the billing complexities in this case in an effort to provide actual and complete 

relief to class members.  Beginning in July 2014, BHO and MA began spending significant 

time and resources investigating the DWP’s billing practices, talking with DWP customers, 

reviewing class members’ water and electric bills, reviewing the billing system audits, 

researching the potential claims and law, and identifying the factual issues and related 

discovery needed.  Blood Decl. ¶¶2, 3.  Armed with these investigative efforts, in October 

2014, BHO and MA submitted the required administrative claim to the City pursuant to the 

Government Claims Act, and when the City did not make classwide reimbursements, filed 

Bransford.  Id. ¶2.  Shortly thereafter, FF filed Fontaine, the second class action complaint.  

Id.  As BHO and MA had done, FF prepared the Fontaine complaint based on its own 

investigation of the facts. 

 BHO has continued to lead after filing the complaint.  Los Angeles print, television, 

and radio media have interviewed Mr. Blood to assist in explaining the DWP’s billing 

practices numerous times.  The media has played a critical role in educating DWP customers, 

who had been incorrectly told for many months by the DWP that their bills were accurate.  

Counsel here have helped with these efforts.  In fact, Los Angeles Times columnist Steve 

Lopez found BHO’s efforts to be so useful that he urged customers with significant problems 

to contact Mr. Blood or his partner, Leslie Hurst, and provided BHO’s telephone number.  See 

Blood Decl. ¶¶3-4, Ex. A (Steve Lopez, Money for DWP trusts should go elsewhere – like the 

ratepayer advocate, Los Angeles Times Column, May 16, 2015 http://www.latimes.com/local/ 

california/la-me-lopez-dwpbills-20150516-column.html).  Attorneys from BHO have spoken 

or otherwise communicated with each customer who called or emailed for a total of more than 

420 hours.  Blood Decl. ¶3. 

http://www.latimes.com/local/
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Speaking with hundreds of class members and investigating their claims over the past 

year has allowed BHO to understand the complexities of the DWP’s billing system and the 

consequences of these errors and has proven key in getting the DWP to start to fix the billing 

problems, despite the City’s efforts to keep this information from the public and counsel.  For 

example, some class members who received exorbitant bills based on the flawed billing faced 

disconnection of their water or electric services because they could not afford to pay thousands 

or even tens of thousands of dollars in the 21 days or less demanded by the DWP.  By working 

with the City, BHO, MA and FF have found short-term relief for these individuals, including a 

stay on all service terminations and implementation of payment plans.  Blood Decl. ¶5.  In 

some situations, BHO’s interventions have led to complete resolution of the billing dispute and 

refunds or bill reductions.  Id.  BHO, MA and FF continue to intervene on class members’ 

behalf and have forced the DWP to stop providing false information to class members, such as 

blaming all overcharges on leaks and light bulbs purportedly left on.  Id. 

Additionally, although shut out of the discussions between Mr. Landskroner and the 

City regarding the proposed settlement, BHO and MA were the first to contact the City and set 

out the framework that exists in the current proposed settlement.  In March 2015 (before Jones 

was filed), utilizing BHO’s experience, including from past litigation with the DWP, BHO and 

MA met with the City to lay out the basic relief framework of what is now the current 

settlement.  Blood Decl. ¶6. 

Finally, BHO has been proactively moving toward formal discovery that would be 

critical in the litigation of this case and important to determining the adequacy of any 

settlement.  On March 12, 2015, BHO sent a proposed ESI protocol to the City, laid out the 

information needed regarding the DWP’s computer and electronic storage systems, and sent a 

proposed protective order to cover confidential information produced in discovery.  Id. at ¶10.  

BHO, MA and FF served formal written discovery on June 24, 2015.  Id.  BHO and co-counsel 

are prepared to litigate the case and, at the very least, obtain the information necessary to 

determine the terms of a proposed settlement that would provide adequate relief to the class. 
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C. Experience in Handling Class Actions, Complex Litigation, and Claims of 

the Type Asserted 

Although Mr. Landskroner represents that he has experience litigating and settling 

large class actions, he, in fact, has virtually no experience, as indicated by the complete lack of 

any specifics.  His experience is limited to acting as local counsel without performing a 

substantive role or as one of scores of “other plaintiff’s counsel” in actions.  Similarly, Mr. 

Landskroner’s proposed liaison counsel, Mr. Libman, has limited experience in class actions, 

and then only in employment class actions. 

This lack of experience is reflected in the proposed settlement that is chalk full of 

problems that an experienced class action litigator would not make, and in the thin, unhelpful 

motion for preliminary approval. 

 The attorneys of BHO, MA and FF are experienced consumer class action litigators 

with extensive experience with complex settlements.  See Blood Decl. ¶¶11, 13, Ex. D (BHO 

Firm Resume), Ex. E (MA Firm Resume), Ex. F (FF Firm Resume).  BHO is highly regarded 

in this practice area, is responsible for numerous groundbreaking class action settlements, 

responsible for numerous important appellate decisions, and has significant experience serving 

as lead counsel in class actions and complex litigation in Los Angeles and nationwide.  Id. at 

Ex. G (Juan Carlos Rodriguez, Titan of the Plaintiffs Bar: Tim Blood, Law360, Sept. 25, 2014, 

http://www.law360.com/articles/580600/titan-of-the-plaintiffs-bar-tim-blood) (defense counsel 

explaining Mr. Blood’s effective approach to working cooperatively with opposing counsel to 

achieve exceptional results). 

The lawyers at BHO also have extensive experience in drafting and implementing 

complex claims-based settlements.  This experience goes back many years to the mid-1990s 

where the sophisticated approach to claims determination found in more complicated class 

actions caught traction.  In a series of settlements in “vanishing premium” class actions 

brought against life insurance companies, BHO’s managing partner, Mr. Blood, was involved 

in developing and implementing protocols and formulas that were followed by the claims 

administrators in determining relief for each class member under the settlements.  Blood Decl. 
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¶13.  Over the last two decades, BHO attorneys and their co-counsel at MA and FF have 

drafted and worked on numerous claims-based settlements and are aware of the complexities 

and extensive work that is involved in claims evaluation. 

BHO also has specific, similar experience litigating and settling class claims with the 

City for other DWP overbilling practices.  In Chakhalyan v. City of Los Angeles, No. 

BC443367 (Sup. Ct. Cal. filed Aug. 9, 2010), BHO represented class members who were 

overbilled Solid Resource Fees by DWP.  Blood Decl. ¶¶2, 19.  BHO negotiated a settlement 

in Chakhalyan that provided greater than full refunds for class members – allowing them to 

recover 100% of the overcharges dating years before the one year statutory period.  As a result, 

some class members received refunds from more than a six-year period.  Id. 

The track records of BHO, MA and FF demonstrate their ability to efficiently, 

aggressively, and effectively litigate these types of actions and protect the interests of 

California consumers. 

D. Knowledge of Applicable Law 

Although the DWP admits that its new billing system has resulted in overcharging 

class members, the complexities of those billings errors are significant.  Litigation of this case 

and any settlement will focus on resolving the billing system errors and reimbursing class 

members.  As evidenced by the faults in the settlement agreement, Mr. Landskroner has not 

demonstrated knowledge of these complexities and has no other experience in this area of law. 

By contrast, BHO and co-counsel have decades of experience litigating and settling 

class action lawsuits and are experts on the particulars of class action law and procedure 

including innovative ways to manage complex actions, formulate effective and efficient notice 

programs, devise creative resolutions, and facilitate an efficient and effective settlement claims 

process.  They have obtained landmark appellate rulings in areas of class action and consumer 

law.  See, e.g., Ex. D (BHO firm resume). 

E. Commitment of Resources 

 Mr. Landskroner has not stated whether he is willing to commit to litigating this case 

and whether he has the resources to do it.  Bransford’s counsel has not been able to find a 






